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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  33 

[Docket  No.  FAA-2007-2731 1 ,  Amendment 
No.  33-26] 

RIN  2120-AI94 

Airworthiness  Standards;  Engine 
Control  System  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FAA  is  amending  type 
certification  standards  for  aircraft 
engine  control  systems.  These  changes 
reflect  current  industry  practices  and 
harmonize  FAA  standards  with  those 
recently  adopted  by  the  European 
Aviation  Safety  Agency  (EASA).  These 
changes  establish  uniform  standards  for 
all  engine  control  systems  for  aircraft 
engines  certificated  by  both  U.S.  and 
European  countries  and  will  simplify 
airworthiness  approvals  for  import  and 
export. 

DATES:  This  amendment  becomes 
effective  October  20,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  questions  concerning  this  final 
rule  contact  Gary  Horan,  Engine  and 
I  Propeller  Directorate  Standards  Staff, 

I  ANE-1 1 1 ,  Federal  Aviation 

Administration,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299;  telephone 
(781) 238-7164,  fax  (781)  238-7199, 
e-mail  gary.horan@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

I 

I  Authority  for  This  Rulemaking 

The  FAA’s  authority  to  issue  rules  on 
aviation  safety  is  found  in  Title  49  of  the 
United  States  Code.  Subtitle  I,  Section 
106  describes  the  authority  of  the  FAA 
Administrator.  Subtitle  VII,  Aviation 


Programs,  describes  in  more  detail  the 
scope  of  the  agency’s  authority. 

Tnis  rulem^ing  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  part  A,  Subpart  III,  Section 
44701,  “General  requirements.”  Under 
that  section,  the  FAA  is  charged  with 
prescribing  regulations  for  practices, 
methods,  and  procedures  the 
Administrator  finds  necessary  for  safety 
in  air  commerce,  including  minimum 
safety  standards  for  aircraft  engines. 

This  proposed  rule  is  within  the  scope 
of  that  authority  because  it  updates 
existing  regulations  for  aircraft  engine 
control  systems. 

Background 

U.S.  and  European  aircraft  engine 
regulations  differ  in  several  tueas 
including  engine  controls.  Certifying  to 
a  common  set  of  requirements 
(harmonization)  benefits  industry  and 
regulators  because  of  the  lower  costs 
associated  with  a  single  set  of 
regulations. 

The  FAA,  in  cooperation  with  the 
Joint  Aviation  Authorities  (JAA),  the 
European  rulemaking  authority  before 
EASA,  established  an  international 
engine  certification  study  group  to 
compare  part  33  with  the  Joint  Aviation 
Requirements — Engines  (JAR-E),  the 
European  requirements  for  engines.  As 
a  follow-on,  the  Aviation  Rulemaking 
Advisory  Committee,  through  its  Engine 
Harmonization  Working  Group  (EHWG), 
looked  at  harmonizing  the  engine 
control  requirements  of  part  33  and  the 
JAR-E.  This  final  rule  reflects  the  agreed 
harmonization  between  the  FAA  and 
the  JAA  that  was  subsequently  adopted 
by  EASA  as  CS-E  (Certification 
Specifications  for  Engines)  50. 

Summary  of  the  NPRM 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  on  April  11, 

2007  (72  FR  18148)  that  proposed 
changes  to  §§  33.5,  33.7,  33.27,  33.28, 
33.29,  33.53,  and  33.91.  The  comment 
period  for  the  NPRM  closed  on  July  10, 
2007.  These  proposed  changes  would 
harmonize  FAA  and  EASA  regulations 
for  the  referenced  sections. 

Summary  of  the  Final  Rule 

This  final  rule  on  Engine  Control 
System  requirements  contains  no 
significant  changes  from  the  NPRM 
published  on  April  11,  2007.  We  made 
minor  changes  to  several  sections  to 
ensure  clarity  and  better  harmonization 


with  EASA  regulations.  This  rule 
harmonizes  FAA  and  EASA  regulations 
for  portions  of  §§  33.5,  33.7,  33.27, 

33.28,  33.29,  33.53,  and  33.91. 

Summary  of  Comments 

Five  commenters,  including  an 
aircraft  engine  manufacturer  and  a 
manufacturer  of  light  business  jets, 
responded  to  the  NPRM  request  for 
comments.  The  commenters  supported 
the  proposed  rule  while  suggesting 
minor  changes. 

The  FAA  received  comments  on  the 
following  general  areas  of  the  proposal: 

•  Instructions  for  installing  the 
engine  control  transitions 

•  Engine  control  system  failures 

•  Overspeed  protection 

•  System  Safety  Assessment  (SSA) 
interfaces  between  engine  and  aircraft 

•  Programmable  logic  devices 

•  Instrument  connection 

Discussion  of  the  Final  Rule 

Below  is  a  more  detailed  discussion  of 
the  rule  as  it  relates  to  the  comments  we 
received  to  the  proposal. 

Instructions  for  Installing  and  Operating 
the  Engine 

We  revised  §  33.5,  Instruction  manual 
for  installing  and  operating  the  engine, 
to  require  applicants  to  list  in  the 
installation  instructions  the  instruments 
necessary  for  satisfactory  control  of  the 
engine.  The  new  §  33.5  also  requires 
that  the  limits  of  accuracy  and  transient 
response  required  for  satisfactory  engine 
operation  be  identified  so  the  suitability 
of  the  instruments  as  installed  can  be 
assessed. 

General  Electric  (GE)  indicated  the 
definition  of  the  reliability,  accuracy, 
and  transient  response  requirements 
should  not  be  required  in  part  33  and 
would  be  more  appropriate  for 
evaluation  as  part  of  compliance  with 
part  25. 

During  the  design,  development  and 
certification  of  an  engine,  the  engine 
manufacturer  must  determine  the 
specific  information  the  pilot  needs  to 
control  the  engine.  The  engine 
manufacturer  must  convey  this 
information,  which  includes  necessary 
measurement  data,  to  the  installer.  In 
addition,  the  FAA  notes  that  the  engine 
manufacturer,  rather  than  the  installer, 
should  know  the  transient  capability 
needed  by  tbe  display  to  accurately 
represent  tbe  engine  behavior.  We  did 
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not  change  the  final  rule  due  to  this 
comment. 

In  the  final  rule,  we  are  adding  a 
paragraph  (b)(5)  that  was  originally 
proposed  in  the  NPRM  as  paragraph 
(b)(4).  We  are  doing  this  because 
emother  final  rule,  “Rotorcraft  Turbine 
Engines  One-Engine-Inoperative  (OEI) 
Ratings,  Type  Certification  Standards” 
has  already  added  paragraph  (b)(4)  to 
this  section. 

Engine  Ratings  and  Operating 
Limitations 

The  revised  §  33.7  requires  that  the 
overall  limits  of  accuracy  of  the  engine 
control  system  and  the  necessary 
instruments,  as  defined  in  §  33.5(a)(6), 
be  considered  when  determining  engine 
performance  and  operating  limitations. 

Sino  Swearingen,  a  business  jet 
manufacturer,  suggested  any 
assumptions  made  relative  to  the 
accuracy  of  installer-supplied 
instruments  should  be  stated  as 
assumptions  in  the  installation  manual. 
The  FAA  believes  this  level  of  detail  is 
excessive  for  a  regulatory  requirement. 
Therefore,  we  did  not  change  the  final 
rule  due  to  this  comment. 

GE  asserted  that  defining  the  accuracy 
limits  for  the  aircraft-provided 
instruments  should  be  a  task  for  the 
airframe  manufacturer  and  should  be 
part  of  compliance  with  part  25  not  part 
33. 

We  find  the  engine  manufacturer 
needs  to  determine  the  accuracy  limits 
for  aircraft-provided  instruments  and 
provide  this  information  to  the  installer. 
Without  this  information,  it  is  uncleeu'  if 
it  is  critical  that  a  given  parameter  must 
be  measured  and  displayed  with  an 
accuracy  of  1%  or  as  much  as  20%, 
which  is  a  significant  difference  to  the 
installer.  We  did  not  change  the  final 
rule  due  to  this  comment. 

None  of  the  above  comments  to  the 
proposed  §  33.7  reflect  the  complexity 
of  integration  encountered  during 
installation  of  an  engine  on  an  aircraft. 
Sections  33.7  and  33.5(a)(6)  require  that 
the  engine  manufacturer  and  the 
installer  account  for  the  accuracies  and 
the  documentation  of  these  accuracies 
for  the  overall  system  as  installed.  This 
is  to  ensure  the  engine,  as  installed,  can 
be  operated  within  its  limitations. 

Engine  Control  Systems 

We  revised  the  title  and  contents  of 
§  33.28  to  apply  to  all  types  of  engine 
control  systems,  including 
hydromechanical  and  reciprocating 
engine  controls.  Formerly,  §  33.28 
applied  only  to  electrical  and  electronic 
engine  control  systems. 


Engine  Control  Systems  Validation 

The  revised  §  33.28(b)  prescribes 
requirements  for  engine  control  system 
validation.  Section  33.28(b)(1)  requires 
that  applicants  demonstrate  their  engine 
control  system  performs  its  intended 
function  in  the  declared  operating 
conditions,  including  the  environmental 
conditions  and  flight  envelope.  Section 
33.28(b)(l)(ii)  also  requires  that  the 
engine  control  system  comply  with 
§§  33.51,  33.65,  and  33.73,  as 
appropriate,  under  all  likely  system 
inputs  and  allowable  engine  power  or 
thmst  demands. 

GE  found  proposed  §  33.28(b)(l)(ii) 
difficult  to  understand.  GE  suggested 
§  33.28(b)(l)(ii)  be  revised  to  read: 
“Complies  with  the  operability 
requirements  of  §§  33.51,  33.65  and 
33.73,  as  appropriate,  under  all  likely 
system  inputs  and  allowable  engine 
power  or  thrust  demands,  unless  it  can 
be  demonstrated  that  failure  of  the 
control  function  results  in  a  non- 
dispatchable  condition  in  the  intended 
application.”  The  FAA  agrees  and  has 
revised  the  final  rule  to  read  as  the 
commenter  suggested. 

Control  Transitions 

We  revised  §  33.28(c)  to  clarify  the 
requirements  for  control  transitions, 
including  crew  notification,  when  fault 
accommodation  is  implemented  through 
alternate  modes,  channel  changes,  or 
changes  from  primary  to  back-up 
systems. 

GE  suggested  that  revised 
§  33.28(c)(l)(iii)  requires  the  action  of 
the  flight  crew  be  described  in  the 
engine  operating  instructions  if  the  crew 
must  respond  to  changes  in  control 
modes.  GE  claimed  the  indication  of  the 
mode  change  to  the  cockpit  crew  should 
be  included  in  the  compliance  with  part 
33  but  the  action  required  by  the  crew 
should  be  reserved  for  compliance  with 
part  25.  GE  also  noted  §  33.28(c)(2) 
requires  the  magnitude  of  a  thrust 
change  associated  with  a  control  mode 
change  be  described  in  the  engine 
installation  manual.  GE  believes  it  is 
only  necessary  for  this  information  to  be 
included  in  the  engine  installation 
manual  if  the  flight  crew  is  required  to 
initiate,  respond,  or  be  aware  of  this 
mode  change. 

We  note  the  intent  of  these  changes  to 
§  33.28(c)  is  to  ensure  the  installer  is 
aware  of  any  engine  or  engine  control 
operational  differences  and  the 
recommended  differences  in 
procedures.  We  have  observed  this 
problem  in  some  previous  engine 
installations.  The  inclusion  of  these 
actions  in  the  operating  instructions 
draws  the  attention  of  the  installer  to 


this  condition  so  that  the  crew  action 
must  be  evaluated — and  be  found 
acceptable — under  aircraft  certification. 
This  recommended  crew  action  in  the 
engine  installation  manual  is  a 
guideline  for  the  installer  and  does  not 
replace  requirements  for  crew  action 
that  are  normally  included  in  the 
aircraft  operations  manual.  We  did  not 
change  the  final  rule  due  to  this 
comment. 

Engine  Control  System  Failures 

Revised  §  33.28(d)  consists  of  control 
system  failure  requirements  formerly 
located  in  §  33.28(c).  Section  33.28(d)(1) 
addresses  integrity  requirements,  such 
as  Loss  of  Thrust  Control  (LOTC)/Loss 
of  Power  Control  (LOPC)  requirements 
consistent  with  the  intended 
application. 

Section  33.28(d)(2)  requires  the 
engine  control  system  be  designed  and 
constructed  so  that  in  its  full-up 
configuration  it  is  single  fault  tolerant, 
as  determined  by  the  Administrator,  for 
electrical  or  electronic  failures  with 
respect  to  LOTC/LOPC  events.  We 
received  no  comments  on  proposed 
§  33.28(d)(2). 

Sino  Swearingen  pointed  out 
§  33.28(d)(1)  requires  the  applicant  to 
design  a  system  that  will  achieve  an 
LOTC  rate  compatible  with  intended 
application.  However,  Sino  Swearingen 
notes  that  different  aircraft  categories 
(normal,  commuter,  transport, 
rotorcraft)  have  different  levels  of  safety, 
associated  reliability  requirements,  and 
software  verification  and  validation 
requirements.  Sino  Swearingen  asserted 
the  “intended  application”  should, 
therefore,  be  specified  in  the  engine 
installation  instructions. 

We  do  not  believe  this  level  of 
specificity  is  appropriate  for  a 
regulation,  but  we  will  provide 
appropriate  LOTC/LOPC  rates  and 
levels  of  reliability  in  the  advisory 
material  that  accompanies  the  rule. 

System  Safety  Assessment 

The  revised  §  33.28(e)  requires  a 
System  Safety  Assessment  (SSA)  for  the 
engine  control  system.  The  SSA  must 
identify  faults  or  failures  that  would 
have  harmful  effects  on  the  engine. 

GE  expressed  concern  that  the 
conditions  to  be  analyzed  for 
compliance  with  §  33.28(e)  are  not 
clearly  related  to  safety,  as  would  be 
implied  by  the  requirement  that  an  SSA 
be  done.  The  commenter  believes  the 
listed  conditions  would  have  a  minor 
effect  for  a  typical  installation. 

We  note  that  under  the  SSA,  in 
complying  with  §§  33.28  and  33.75, 
applicants  are  required  to  identify  faults 
or  failures  that  would  cause  major. 
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hazardous  and  catastrophic  engine 
effects.  These  types  of  faults  would 
require  an  SSA  and  a  reliability 
assessment.  For  example,  faults  that  can 
lead  to  an  LOTC  and  subsequent  high 
thrust  or  an  uncontrolled  overspeed  can 
cause  a  hazardous  engine  effect.  Faults 
such  as  thrust  in  the  wrong  direction  or 
excessive  drag  (propeller  airplanes)  or 
‘thrust  failed  high  and  not  controllable’ 
can  produce  a  catastrophic  aircraft 
effect.  We  find,  therefore,  that  the 
conditions  to  be  analyzed  for  an  SSA 
under  §  33.28(e)  are  clearly  related  to 
safety.  We  did  not  change  the  final  rule 
due  to  this  comment. 

GE  also  claimed  the  phrase  “an  effect 
on  engine  operability”  in  §  33.28(e)  is 
not  “bounded.”  The  commenter  felt  this 
phrase  should  be  modified  to  “cm  effect 
on  engine  operability  producing  a  surge 
or  stall  *  *  *” 

The  suggested  phrasing  is  clearer  and 
places  the  appropriate  boundaries  on 
the  statement.  We,  therefore,  revised 
§  33.28(e)  in  the  final  rule  to  include  the 
suggested  phrase. 

GE  commented  that  requiring  an  SSA 
addressing  every  single  data  element 
would  impose  additional  costs  to 
applicants.  This  final  rule  requires  an 
aggregate  SSA,  not  a  separate  analysis 
on  every  single  data  element.  The  SSA 
must  identify  faults  or  failures  that 
would  have  harmful  effects  on  the 
engine.  It  has  been  used  in  the 
certification  process  for  the  last  several 
years  and  is  already  an  existing 
requirement  in  Europe.  Recent  examples 
include  certification  of  Pratt  & 

Whitney’s  PW6000,  Rolls-Royce’s 
Model  250,  and  General  Electric  GEnx 
engines.  We  find  that  this  manufacturer 
will  not  face  additional  cost  from 
complying  with  this  requirement 
because  it  already  meets  the  existing 
European  requirements. 

Protection  Systems 

The  new  §  33.28(f)  requires  protective 
functions,  such  as  overspeed  protection 
systems,  that  preserve  rotor  integrity. 
Section  33.28(f)(2)  adds  a  requirement 
that  the  design  of  electronic  overspeed 
protection  systems  include  a  means  for 
testing  at  least  once  per  engine  start/ 
stop  cycle  to  establish  the  availability  of 
the  system’s  function. 

GE  commented  that  the  frequency  at 
which  the  overspeed  protection  must  be 
tested  should  be  determined  based  on 
the  application,  the  possible  failure 
modes,  and  the  potential  of  those  failure 
modes. 

We  have  found  the  requirement  to  test 
overspeed  protection  at  least  once  per 
engine  start/stop  cycle  is  appropriate 
based  on  safety  considerations.  We  note 
that  if  overspeed  protection  is  not 


available,  then  exposure  of  an  engine  to 
a  single  failme  could  result  in 
uncontrolled  overspeed.  We  made  no 
changes  to  the  final  rule  due  to  this 
comment.  We  will,  however,  clarify  in 
the  advisory  material  that  will 
accompany  this  rule  that  testing  the 
overspeed  system  depends  on  a  number 
of  design  and  architecture  factors.  For 
example,  the  system  architecture  may 
implement  a  number  of  protection  paths 
that  have  to  be  individually  tested  to 
confirm  the  system’s  functionality. 

Thus,  while  the  test  frequency  is  one 
flight  cycle,  it  may  take  more  than  one 
flight  cycle  to  complete  the  test  of  the 
overspeed  protection  system. 

Aircraft-Supplied  Data 

The  new  §  33.28(h)  prescribes 
requirements  for  single  failures  leading 
to  loss,  interruption,  or  corruption  of 
aircraft-supplied  data  or  data  shared 
between  engines.  We  modified  the 
former  fault  accommodation 
requirement  for  loss  of  all  aircraft- 
supplied  data  to  require  detection  and 
accommodation  for  single  failures 
leading  to  loss,  interruption,  or 
corruption  of  aircraft-supplied  data. 

This  accommodation  must  not  result  in 
an  unacceptable  change  in  thrust  or 
power  or  an  unacceptable  change  in 
engine  operating  and  starting 
characteristics. 

GE  suggested  the  phrase  “as  part  of 
certification  documentation”  be  added 
to  §  33.28(h)(2)  to  avoid  confusion  since 
other  parts  of  this  rule  define  what 
needs  to  be  documented  in  the 
installation  manual.  FAA  experience 
with  previous  engine  programs  has  been 
that  information  on  the  effects  of 
failures  on  engine  power  or  thrust, 
engine  operability,  and  starting 
characteristics  is  needed  in  the  engine 
installation  instructions  to  ensure  that  it 
is  clearly  communicated  by  the 
applicant  to  the  installer.  As  a  result  of 
this  comment,  we  modified  the  final 
rule  to  clarify  that  this  information  must 
be  documented  in  the  engine 
installation  instructions. 

Also,  Sino  Swearingen  expressed 
concern  that  §  33.28(h)(2)  does  not 
define  the  unacceptable  change  in  thrust 
or  power  or  “allowable  degradation”  in 
engine  operating  an(i  starting 
characteristics.  We  find  that  including 
this  information  in  the  rule  would  be 
overly  prescriptive.  Unacceptable 
changes  or  allowable  degradation  often 
depend  on  the  installation.  We  find, 
therefore,  that  it  is  more  appropriate  to 
explain  unacceptable  changes  in  thrust, 
power,  or  engine  operating  and  starting 
characteristics  in  the  advisory  material 
that  accompanies  this  rule.  We  did  not 


change  the  final  rule  due  to  this 
comment. 

Aircraft-Supplied  Electrical  Power 

The  new  §  33.28(i)  establishes 
requirements  for  the  response  of  the 
engine  control  system  to  the  loss  or 
interruption  of  electrical  power 
supplied  from  the  aircraft.  Section 
33.28(i)  applies  to  all  electrical  power 
supplied  to  the  engine  control  system, 
including  that  supplied  from  the  aircraft 
power  system  and  from  the  dedicated 
power  source,  if  required. 

GE  commented  the  applicant  should 
be  able  to  identify  the  characteristics  of 
any  electrical  power  supplied  from  the 
aircraft  to  the  engine  control  system  for 
starting  and  operating  the  engine  in  any 
document  that  is  part  of  the  certification 
process  rather  than  in  the  engine 
instructions  for  installation,  as  required 
by  the  proposed  rule. 

The  FAA  has  observed  a  significant 
number  of  problems  caused  by 
inadequate  communication  between  the 
applicant  and  the  installer  regarding 
aircraft-supplied  electrical  power.  We 
have  found  it  is  critical  that  this  level 
of  detail  be  clearly  communicated  by 
the  applicant  to  the  installer.  The  FAA 
notes  also  that  at  the  time  of  engine 
certification,  it  is  not  always  clear  who 
the  ultimate  installer(s)  will  be. 
Providing  these  details,  therefore,  in  the 
engine  instructions  for  installation  will 
help  to  ensure  the  installer  has  the 
needed  information.  We  did  not  change 
the  final  rule  due  to  this  comment. 

Programmable  Logic  Devices 

The  new  §  33.28(m)  establishes  safety 
requirements  for  programmable  logic 
devices  (PLDs)  that  include  application- 
specific  integrated  circuits  and 
programmable  gate  arrays.  The  rule 
requires  that  development  of  the  devices 
and  associated  encoded  logic  used  in 
their  design  and  implementation  he  at  a 
level  equal  to  the  hazard  level  of  the 
functions  performed  via  the  devices. 

EASA  suggested  that  the  FAA  should 
clarify  the  rule  to  ensme  it  is  not  the 
FAA’s  intent  to  mandate  that  the  type 
certificate  (TC)  holder  design  and 
implement  PLD  logic.  EASA  argued  the 
TC  holder  should  only  be  required  to 
provide  evidence  that  these  devices 
have  been  developed  using  a  method, 
for  example  DO-254,  that  is  acceptable 
to  the  FAA. 

We  agree  with  EASA  that  the 
proposed  language  might  be 
misinterpreted.  We,  therefore,  have 
revised  §  33.28(m)  in  the  final  rule  to 
indicate  the  applicant  must  provide 
evidence  that  PLDs  have  been 
developed  in  accordance  with  a  method 
approved  by  the  FAA. 
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Instrument  Connection 

We  revised  §  33.29  by  adding  new 
paragraphs  (e)  through  (h).  The  new 
§  33.29(e)  requires  that  applicants 
provide  instrumentation  necessary  to 
ensure  engine  operation  in  compliance 
with  the  engine  operating  limitations. 
The  new  §  33.29(fl  requires  that 
applicants  provide  a  means  to  minimize 
the  possibility  of  incorrect  fitting  of 
instruments,  sensors  and  connectors. 

The  new  §  33.29(g)  reduces  the 
probability  of  faults  propagating  from 
the  instrumentation  and  monitoring 
functions  to  the  control  functions,  or 
vice  versa,  by  prescribing  that  the 
probability  of  propagation  of  faults  be 
consistent  with  the  criticality  of  the 
function  performed.  The  new  §  33.29(h) 
adds  requirements  for  instrumentation 
that  enables  the  flight  crew  to  monitor 
the  functioning  of  the  turbine  case 
cooling  system. 

Sino  Swearingen  agreed  it  is 
appropriate  in  §  33.29(f)  to  specify  that 
the  engine  design  should  include  means 
to  prevent  improper  installation  or  “fit” 
of  instruments,  sensors  and  connectors. 
Sino  Swearingen  commented,  however, 
that  it  is  virtually  impossible  to  consider 
the  effects  of  multiple  possible  incorrect 
assembly  and  installation  scenarios 
within  the  engine  control  system’s  SSA 
especially  since  it  must  consider 
airplane-installed  instruments  to  be 
comprehensive. 

The  FAA  notes  the  intent  of  this  rule 
is  to  achieve  an  engine  design  where  the 
fit  of  the  installation  will  prevent  an 
accidental  incorrect  assembly.  When 
incorrect  fit  cannot  be  ensured,  the  SSA 
needs  to  address  the  effects  of  the 
incorrect  assembly.  The  FAA  is  not 
intending  to  include  aircraft-installed 
instruments  in  this  assessment.  We  did 
not  change  the  final  rule  due  to  this 
comment. 

Engine  Overtemperature  Test 

We  did  not  propose  changes  to  this 
section  in  the  NPRM.  We  are,  however, 
changing  a  reference  in  this  section  in 
the  final  rule  from  §  33.67(d)  to 
§  33.28(k)  because  this  rule  eliminates 
§  33.67(d)  and  moves  its  contents  to 
§  33.28{k).  We  did  not  make  any  other 
changes  to  §  33.88  by  this  rule. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  the  FAA 
consider  the  impact  of  paperwork  and 
other  information  collection  burdens 
imposed  on  the  public.  We  have 
determined  there  is  no  current  or  new 
requirement  for  information  collection 
associated  with  this  amendment. 

An  agency  may  not  collect  or  sponsor 
the  collection  of  information,  nor  may  it 


impose  an  information  collection 
requirement  unless  it  displays  a 
cimrently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  regulations. 

Regulatory  Evaluation,  Regulatory 
^Flexibility  Determination,  International 
Trade  Impact  Assessment,  and 
Unfunded  Mandates  Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 

First,  Executive  Order  12866  directs 
each  Federal  agency  propose  or  adopt  a 
regulation  only  upon  a  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  Second,  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354)  requires  agencies  to  analyze 
the  economic  impact  of  regulatory 
changes  on  small  entities.  Third,  the 
Trade  Agreements  Act  (Pub.  L.  96-39) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  also  requires 
agencies  to  consider  international 
standards  and,  where  appropriate,  use 
them  as  the  basis  of  U.S.  standards. 
Fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104—4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules  that  include 
a  Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation  with 
base  year  of  1995).  This  portion  of  the 
preamble  summarizes  the  FAA’s 
analysis  of  the  economic  impacts  of  this 
final  rule. 

Department  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  the 
expected  cost  impact  is  so  mdnimal  that 
a  proposed  or  final  rule  does  not 
warrant  a  full  evaluation,  this  order 
permits  that  a  statement  to  that  effect, 
and  the  basis  for  it,  be  included  in  the 
preamble  if  a  full  regulatory  evaluation 
of  the  cost  and  benefits  is  not  prepared. 
Such  a  determination  has  been  made  for 
this  final  rule. 


Presently,  engine  manufacturers  must 
satisfy  both  United  States  and  European 
requirements  to  certify  and  market  part 
33  engines  in  both  the  United  States  and 
in  Europe.  Meeting  two  sets  of 
certification  requirements  raises  the  cost 
of  developing  a  new  engine  often  with 
no  increase  in  safety.  In  the  interest  of 
fostering  international  trade,  lowering 
the  cost  of  engine  development,  and 
making  the  certification  process  more 
efficient,  the  FAA,  EASA,  and 
manufacturers  have  worked  to  create  to 
the  maximum  extent  possible  a  single 
set  of  certification  requirements 
accepted  in  both  the  United  States  and 
Europe.  These  efforts  cU’e  referred  to  as 
harmonization. 

This  final  rule  codifies  current 
industry  practices  and  harmonizes  FAA 
requirements  for  aircraft  engine  control 
systems  with  similar  requirements 
recently  adopted  by  EASA,  thereby 
simplifying  airworthiness  approvals  for 
import  and  export.  Similar  international 
requirements  reduce  duplicative  testing 
which  will  reduce  certification  costs. 

The  FAA  has  not  attempted  to  quantify 
the  cost  savings  that  may  accrue  due  to 
this  specific  rule,  beyond  noting  that 
while  they  may  be  minimal  they 
contribute  to  harmonization  savings.  In 
addition,  a  potential  for  increased  safety 
lies  in  having  clearer  and  more  explicit 
regulations.  The  agency  concludes  that 
there  is  consensus  among  potentially 
impacted  manufacturers  that  savings 
will  result,  and  further  analysis  is  not 
required.  The  benefits  of  this  final  rule 
justify  the  costs  and  the  existing  level  of 
safety  will  be  preserved. 

Economic  Summary 

The  FAA  has  determined  that  the 
benefits  of  this  final  rule  justify  the 
costs.  It  is  not  a  “significant  regulatory 
action”  as  defined  in  section  3(f)  of 
Executive  Order  12866,  and  is  not 
“significant”  as  defined  in  DOT’s 
Regulator}'  Policies  and  Procedures. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354)  (RFA)  establishes  “as  a 
principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with 
the  objectives  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  scale 
of  the  businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  this  principle, 
agencies  are  required  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions  to  assure  that  such  proposals  are 
given  serious  consideration.”  The  RFA 
covers  a  wide-range  of  small  entities, 
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including  small  businesses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
the  agency  determines  that  it  will,  the 
agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in  the 
RFA. 

However,  if  an  agency  determines  that 
a  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

During  the  comment  period,  one 
individual  questioned  our 
determination  that  the  rule  would  not 
affect  a  substantial  number  of  small 
entities.  In  the  Initial  Regulatory 
Flexibility  Determination,  we  found 
there  would  not  be  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  used  the 
broadest  category,  “more  than  just  a 
few,”  in  determining  if  a  substantial 
number  of  small  entities  were  impacted. 
There  were  no  other  comments  on  the 
potential  effect  on  small  businesses. 

Although  there  are  engine 
manufacturers  who  qualify  as  small ' 
businesses  based  on  Small  Business 
Administration  Size  Standards,  this  rule 
reduces  cost.  Our  final  regulatory 
flexibility  determination  is  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Therefore,  as  the  Acting  FAA 
Administrator,  I  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreements  Act  of  1979 
(Pub.  L.  96-39)  prohibits  Federal 
agencies  ft’om  establishing  any 
standards  or  engaging  in  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

This  final  rule  considers  and 
incorporates  an  international  standard 
as  the  basis  of  an  FAA  regulation.  Thus 
this  final  rule  complies  with  The  Trade 


Agreements  Act  of  1979  and  does  not 
create  unnecessary  obstacles  to 
international  trade. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104—4) 
requires  each  Federal  agency  to  prepare 
a  written  statement  assessing  the  effects 
of  any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  an 
expenditure  of  $100  million  or  more 
(adjusted  annually  for  inflation  with  the 
base  year  1995)  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector;  such 
a  mandate  is  deemed  to  be  a  “significant 
regulatory  action.”  The  level  equivalent 
of  $100  million  in  CY  1995,  adjusted  for 
inflation  to  CY  2007  levels  by  the 
Consumer  Price  Index  for  all  Urban 
Consumers  (CPI-U)  as  published  by  the 
Bureau  of  Labor  Statistics,  is  $136.1  , 
million. 

This  final  rule  does  not  contain  such 
a  mandate.  The  requirements  of  Title  II 
do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
have  determined- that  this  action  will 
not  have  a  substantial  direct  effect  on 
the  States,  or  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and,  therefore, 
does  not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050.1E  identifies  FAA 
actions  that  are  categorically  excluded 
from  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  in  the 
absence  of  extraordinary  circumstances. 
The  FAA  has  determined  this 
rulemaking  action  qualifies  for  the 
categorical  exclusion  identified  in 
paragraph  31 2d  and  involves  no 
extraordinary  circumstances. 

Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use 

The  FAA  has  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (May  18,  2001).  We 
have  determined  that  it  is  not  a 
“significant  energy  action”  under  the 
executive  order  because  it  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866,  and  it  is  not 
likely  to  have  a  significant  adverse  effect 


on  the  supply,  distribution,  or  use  of 
energy. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of 
rulemaking  documents  using  the 
Internet  by — 

1.  Searching  the  Federal  eRulemaking 
Portal  [h ttp .7/ www.reguIations.gov) ; 

2.  Visiting  the  FAA’s  Regulations  and 
Policies  Web  page  at  http:// 
www.faa.gov/regulations_policies/;  or 

3.  Accessing  the  Government  Printing 
Office’s  Web  page  at  http:// 
www.gpoaccess.gov/fr/in  dex.h  tml. 

You  can  also  get  a  copy  by  sending  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking. 
ARM-1,  800  Independence  Avenue, 

SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://docketsinfo.dot.gov. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction.  If 
you  are  a  small  entity  and  you  have  a 
question  regarding  this  document,  you 
may  contact  your  local  FAA  official,  or 
the  person  listed  under  the  FOR  FURTHER 
INFORMATION  CONTACT  heading  at  the 
beginning  of  the  preamble.  You  can  find 
out  more  about  SBREFA  on  the  Internet 
at  http://www.faa.gov/ 
regulations _policies/rulemaking/ 
sbre_act/. 

List  of  Subjects  in  14  CFR  Part  33 

Aircraft,  Aviation  safety.  Life-limited 
parts.  Reporting  and  recordkeeping 
requirements. 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Chapter  I  of  Title  14,  Code  of 
Federal  Regulations  as  follows: 
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PART  33— AIRWORTHINESS 
STANDARDS:  AIRCRAFT  ENGINES 

■  1.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704 

■  2.  Amend  §  33.5  hy  adding  new 
paragraphs  (a)(4),  (a)(5),  (a)(6),  and 

(b)(5),  to  read  as  follows: 

§  33.5  Instruction  manual  for  installing  and 
operating  the  engine. 
***** 

(a)  *  *  * 

(4)  A  definition  of  the  physical  and 
functional  interfaces  with  the  aircraft 
and  aircraft  equipment,  including  the 
propeller  when  applicable. 

(5)  Where  cm  engine  system  relies  on 
components  that  are  not  part  of  the 
engine  type  design,  the  interface 
conditions  and  reliability  requirements 
for  those  components  upon  which 
engine  type  certification  is  based  must 
be  specified  in  the  engine  installation 
instructions  directly  or  by  reference  to  - 
appropriate  documentation. 

(6)  A  list  of  the  instruments  necessary 
for  control  of  the  engine,  including  the 
overall  limits  of  accuracy  and  transient 
response  required  of  such  instruments 
for  control  of  the  operation  of  the 
engine,  must  also  be  stated  so  that  the 
suitability  of  the  instruments  as 
installed  may  be  assessed. 

(b)  *  *  * 

(5)  A  description  of  the  primary  and 
all  alternate  modes,  and  any  back-up 
system,  together  with  any  associated 
limitations,  of  the  engine  control  system 
and  its  interface  with  the  aircraft 
systems,  including  the  propeller  when 
applicable. 

***** 

■  3.  Amend  §  33.7  by  adding  new 
paragraph  (d)  to  read  as  follows: 

§  33.7  Engine  ratings  and  operating 
limitations. 

***** 

(d)  In  determining  the  engine 
performance  and  operating  limitations, 
the  overall  limits  of  accuracy  of  the 
engine  control  system  and  of  the 
necessary  instrumentation  as  defined  in 
§  33.5(a)(6)  must  be  taken  into  account. 

■  4.  Amend  §  33.27  by  revising 
paragraph  (h)  to  read  as  follows: 

§  33.27  Turbine,  compressor,  fan,  and 
turbosupercharger  rotors. 
***** 

(b)  The  design  and  functioning  of 
engine  systems,  instruments,  and  other 
methods,  not  covered  under  §  33.28 
must  give  reasonable  assurance  that 
‘  those  engine  operating  limitations  that 
affect  turbine,  compressor,  fan,  and 


turbosupercharger  rotor  structural 
integrity  will  not  be  exceeded  in  service. 
***** 

■  5.  Revise  §  33.28  to  read  as  follows: 

§33.28  Engine  control  systems. 

(a)  Applicability.  These  requirements 
are  applicable  to  any  system  or  device 
that  is  part  of  engine  type  design,  that 
controls,  limits,  or  monitors  engine 
operation,  and  is  necessary  for  the 
continued  airworthiness  of  the  engine. 

(b)  Validation. 

(1)  Functional  aspects.  The  applicant 
must  substantiate  by  tests,  analysis,  or  a 
combination  thereof,  that  the  engine 
control  system  performs  the  intended 
functions  in  a  manner  which: 

(1)  Enables  selected  values  of  relevant 
control  parameters  to  be  maintained  and 
the  engine  kept  within  the  approved 
operating  limits  over  changing 
atmospheric  conditions  in  the  declared 
flight  envelope; 

(ii)  Complies  with  the  operability 
requirements  of  §§  33.51,  33.65  and 
33.73,  as  appropriate,  under  all  likely 
system  inputs  and  allowable  engine 
power  or  thrust  demands,  unless  it  can 
be  demonstrated  that  failure  of  the 
control  function  results  in  a  non- 
dispatchable  condition  in  the  intended 
application; 

(iii)  Allows  modulation  of  engine 
power  or  thrust  with  adequate 
sensitivity  over  the  declared  range  of 
engine  operating  conditions;  and 

(iv)  Does  not  create  unacceptable 
power  or  thrust  oscillations. 

(2)  Environmental  limits.  The 
applicant  must  demonstrate,  when 
complying  with  §§  33.53  or  33.91,  that 
the  engine  control  system  functionality 
will  not  be  adversely  affected  by 
declared  environmental  conditions, 
including  electromagnetic  interference 
(EMI),  High  Intensity  Radiated  Fields 
(HIRF),  and  lightning.  The  limits  to 
which  the  system  has  been  qualified 
must  be  documented  in  the  engine 
installation  instructions. 

(c)  Control  transitions: 

(1)  The  applicant  must  demonstrate 
that,  when  fault  or  failure  results  in  a 
change  from  one  control  mode  to 
another,  from  one  channel  to  another,  or 
fi’om  the  primary  system  to  the  back-up 
system,  the  change  occurs  so  that: 

(i)  The  engine  does  not  exceed  any  of 
its  operating  limitations; 

(ii)  The  engine  does  not  surge,  stall, 
or  experience  unacceptable  thrust  or 
power  changes  or  oscillations  dr  other 
unacceptable  characteristics;  and 

(iii)  There  is  a  means  to  alert  the  flight 
crew  if  the  crew  is  required  to  initiate, 
respond  to,  or  be  aware  of  the  control 
mode  change.  The  means  to  alert  the 


crew  must  be  described  in  the  engine 
installation  instructions,  and  the  crew 
action  must  be  described  in  the  engine 
operating  instructions; 

(2)  The  magnitude  of  any  change  in 
thrust  or  power  and  the  associated 
transition  time  must  be  identified  and 
described  in  the  engine  installation 
instructions  and  the  engine  operating 
instructions. 

(d)  Engine  control  system  failures. 

The  applicant  must  design  and 
construct  the  engine  control  system  so 
that: 

(1)  The  rate  for  Loss  of  Thrust  (or 
Power)  Control  (LOTC/LOPC)  events, 
consistent  with  the  safety  objective 
associated  with  the  intended 
application  can  be  achieved: 

(2)  In  the  full-up  configuration,  the 
system  is  single  fault  tolerant,  as 
determined  by  the  Administrator,  for 
electrical  or  electronic  failures  with 
respect  to  LOTC/LOPC  events; 

(3)  Single  failures  of  engine  control 
system  components  do  not  result  in  a 
hazardous  engine  effect;  and 

(4)  Foreseeable  failures  or 
malfunctions  leading  to  local  events  in 
the  intended  aircraft  installation,  such 
as  fire,  overheat,  or  failures  leading  to 
damage  to  engine  control  system 
components,  do  not  result  in  a 
hazardous  engine  effect  due  to  engine 
control  system  failures  or  malfunctions. 

(e)  System  safety  assessment.  When 
complying  with  this  section  and  §  33.75, 
the  applicant  must  complete  a  System 
Safety  Assessment  for  the  engine  control 
system.  This  assessment  must  identify 
faults  or  failures  that  result  in  a  change 
in  thrust  or  power,  transmission  of 
erroneous  data,  or  an  effect  on  engine 
operability  producing  a  surge  or  stall 
together  with  the  predicted  frequency  of 
occurrence  of  these  faults  or  failures. 

(f)  Protection  systems. 

(1)  The  design  and  functioning  of 
engine  control  devices  and  systems, 
together  with  engine  instruments  and 
operating  and  maintenance  instructions, 
must  provide  reasonable  assurance  that 
those  engine  operating  limitations  that 
affect  turbine,  compressor,  fan,  and 
turbosupercharger  rotor  structural 
integrity  will  not  be  exceeded  in  service. 

(2)  When  electronic  overspeed 
protection  systems  are  provided,  the 
design  must  include  a  means  for  testing,' 
at  least  once  per  engine  start/ stop  cycle, 
to  establish  the  availability  of  the 
protection  function.  The  means  must  be 
such  that  a  complete  test  of  the  system 
can  be  achieved  in  the  minimum 
number  of  cycles.  If  the  test  is  not  fully 
automatic,  the  requirement  for  a  manual 
test  must  be  contained  in  the  engine 
instructions  for  operation. 
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(3)  When  overspeed  protection  is 
provided  through  hydromechanical  or 
mechanical  means,  the  applicant  must 
demonstrate  by  test  or  other  acceptable 
means  that  the  overspeed  function 
remains  available  between  inspection 
and  maintenance  periods. 

(g)  Software.  The  applicant  must 
design,  implement,  and  verify  all 
associated  software  to  minimize  the 
existence  of  errors  by  using  a  method, 
approved  by  the  FAA,  consistent  with 
the  criticality  of  the  performed 
functions. 

(h)  Aircraft-supplied  data.  Single 
failures  leading  to  loss,  interruption  or 
corruption  of  aircraft-supplied  data 
(other  than  thrust  or  power  command 
signals  from  the  aircraft),  or  data  shared 
between  engines  must; 

(1)  Not  result  in  a  hazardous  engine 
effect  for  any  engine;  and 

(2)  Be  detected  and  accommodated. 
The  accommodation  strategy  must  not 
result  in  an  unacceptable  change  in 
thrust  or  power  or  an  unacceptable 
change  in  engine  operating  and  starting 
characteristics.  The  applicant  must 
evaluate  and  document  in  the  engine 
installation  instructions  the  effects  of 
these  failures  on  engine  power  or  thrust, 
engine  operability,  and  starting 
characteristics  throughout  the  flight 
envelope. 

(i)  Aircraft-supplied  electrical  power. 

(1)  The  applicant  must  design  the 

engine  control  system  so  that  the  loss, 
malfunction,  or  interruption  of  electrical 
power  supplied  from  the  aircraft  to  the 
engine  control  system  will  not  result  in 
any  of  the  following: 

(1)  A  hazardous  engine  effect,  or 

(ii)  The  unacceptable  transmission  of 
erroneous  data.  • 

(2)  When  an  engine  dedicated  power 
source  is  required  for  compliance  with 
paragraph  (i)(l)  of  this  section,  its 
capacity  should  provide  sufficient 
margin  to  account  for  engine  operation 
below  idle  where  the  engine  control 
system  is  designed  and  expected  to 
recover  engine  operation  automatically. 

(3)  The  applicant  must  identify  and 
declare  the  need  for,  and  the 
characteristics  of,  any  electrical  power 
supplied  from  the  aircraft  to  the  engine 
control  system  for  starting  and  operating 
the  engine,  including  transient  and 
steady  state  voltage  limits,  in  the  engine 
instructions  for  installation. 

(4)  Low  voltage  transients  outside  the 
power  supply  voltage  limitations 
declared  in  paragraph  (i)(3)  of  this 
section  must  meet  the  requirements  of 
paragraph  (i)(l)  of  this  section.  The 
engine  control  system  must  be  capable 
of  resuming  normal  operation  when 
aircraft-supplied  power  returns  to 
within  the  declared  limits. 


(j)  Air  pressure  signal.  The  applicant 
must  consider  the  effects  of  blockage  or 
leakage  of  the  signal  lines  on  the  engine 
control  system  as  part  of  the  System 
Safety  Assessment  of  paragraph  (e)  of 
this  section  and  must  adopt  the 
appropriate  design  precautions. 

(k)  Automatic  availability  and  control 
of  engine  power  for  30-second  OEI 
rating.  Rotorcraft  engines  having  a  30- 
second  OEI  rating  must  incorporate  a 
means,  or  a  provision  for  a  means,  for 
automatic  availability  and  automatic 
control  of  the  30-second  OEI  power 
within  its  operating  limitations. 

(l)  Engine  shut  down  means.  Means 
must  be  provided  for  shutting  down  the 
engine  rapidly. 

(m)  Programmable  logic  devices.  The 
development  of  programmable  logic 
devices  using  digital  logic  or  other 
complex  design  technologies  must 
provide  a  level  of  assurance  for  the 
encoded  logic  commensurate  with  the 
hazard  associated  with  the  failure  or 
malfunction  of  the  systems  in  which  the 
devices  are  located.  The  appliccmt  must 
provide  evidence  that  the  development 
of  these  devices  has  been  done  by  using 
a  method,  approved  by  the  FAA,  that  is 
consistent  with  the  criticality  of  the 
performed  function. 

■  6.  Amend  §  33.29  by  adding  new 
paragraphs  (e)  through  (h)  to  read  as 
follows: 

§  33.29  Instrument  connection. 

is  ic  -k  it  it 

(e)  The  applicant  must  make 
provision  for  the  installation  of 
instrumentation  necessary  to  ensure 
operation  in  compliance  with  engine  > 
operating  limitations.  Where,  in 
presenting  the  safety  analysis,  or 
complying  with  any  other  requirement, 
dependence  is  placed  oh 
instrumentation  that  is  not  otherwise 
mandatory  in  the  assumed  aircraft 
installation,  then  the  applicant  must 
specify  this  instrumentation  in  the 
engine  installation  instructions  and 
declare  it  mandatory  in  the  engine 
approval  documentation. 

(fj  As  part  of  the  System  Safety 
Assessment  of  §  33.28(e),  the  applicant 
must  assess  the  possibility  and 
subsequent  effect  of  incorrect  fit  of 
instruments,  sensors,  or  connectors. 
Where  necessary,  the  applicant  must 
take  design  precautions  to  prevent 
incorrect  configuration  of  the  system. 

(g)  The  sensors,  together  with 
associated  wiring  and  signal 
conditioning,  must  be  segregated, 
electrically  and  physically,  to  the  extent 
necessary  to  ensure  that  the  probability 
of  a  fault  propagating  from 
instrumentation  and  monitoring 
functions  to  control  functions,  or  vice 


versa,  is  consistent  with  the  failure 
effect  of  the  fault. 

(h)  The  applicant  must  provide 
instrumentation  enabling  the  flight  crew 
to  monitor  the  functioning  of  the  turbine 
cooling  s/stem  unless  appropriate 
inspections  are  published  in  the 
relevant  manuals  and  evidence  shows 
that; 

(1)  Other  existing  instrumentation 
provides  adequate  warning  of  failure  or 
impending  failure; 

(2)  Failure  of  the  cooling  system 
would  not  lead  to  hazardous  engine 
effects  before  detection;  or 

(3)  The  probability  of  failure  of  the 
cooling  system  is  extremely  remote. 

■  7.  Amend  §  33.53  by  revising  the 
section  heading  ancTparagraph  (a)  to 
read  as  follows; 

§  33.53  Engine  system  and  component 
tests. 

(a)  For  those  systems  and  components 
that  cannot  be  adequately  substantiated 
in  accordance  with  endurance  testing  of 
§  33.49,  the  applicant  must  conduct 
additional  tests  to  demonstrate  that 
systems  or  components  are  able  to 
perform  the  intended  functions  in  all 
declared  environmental  and  operating 
conditions. 

***** 

§33.67  [Amended] 

■  8.  Remove  paragraph  (d)  from  §  33.67. 

■  9.  Amend  §  33.88  by  revising 
paragraph  (b)  to  read  as  follows: 

§  33.88  Engine  overtemperature  test. 
***** 

(b)  In  addition  to  the  test 
requirements  in  paragraph  (a)  of  this 
s'^ction,  each  engine  for  which  30- 
second  OEI  and  2-minute  OEI  ratings 
are  desired,  that  incorporates  a  means 
for  automatic  temperature  control 
within  its  operating  limitations  in 
accordance  with  §  33.28(k),  must  run  for 
a  period  of  4  minutes  at  the  maximum 
power-on  rpm  with  the  gas  temperature 
at  least  35  °F  (19  °C)  higher  than  the 
maximum  operating  limit  at  30-second 
OEI  rating.  Following  this  run,  the 
turbine  assembly  may  exhibit  distress 
beyond  the  limits  for  an 
overtemperature  condition  provided  the 
engine  is  shown  by  analysis  or  test,  as 
found  necessary  by  the  FAA,  to 
maintain  the  integrity  of  the  turbine 
assembly. 

***** 

■  10.  Amend  §  33.91  by  revising  the 
section  heading  and  paragraph  (a)  to 
read  as  follows; 
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§33.91  Engine  system  and  component 
tests. 

(a)  For  those  systems  or  components 
that  cannot  be  adequately  substantiated 
in  accordance  with  endurance  testing  of 
§  33.87,  the  applicant  must  conduct 
additional  tests  to  demonstrate  that  the 
systems  or  components  are  able  tq 
perform  the  intended  functions  in  all 
declared  environmental  and  operating 
conditions. 

***** 

Issued  in  Washington,  E)C,  on  July  2,  2008. 
Robert  A.  Sturgell, 

Acting  Administrator. 

(FR  Doc.  E8-19048  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0627;  Directorate 
Identifier  2008-CE-033-AD;  Amendment 
39-15647;  AD  2008-17-09] 

RIN  2120-AA64 

Airworthiness  Directives;  EADS 
SOCATA  Modei  TBM  700  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  We  are  superseding  an 
existing  airworthiness  directive  (AD)  for 
the  products  listed  above.  This  AD 
results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

A  rupture  of  the  alternator  and  vapour 
cycle  cooling  system  pulley  drive  assembly 
has  reportedly  been  found.  Such  a  failure 
could  lead  to  the  loss  of  the  alternator  and 
vapour  cycle  cooling  systegis  and  could  also 
cause  mechanical  damage  inside  the 
powerplant  compartment. 

We  are  issuing  this  AD  to  require 
actions  to  correct  the  unsafe  condition 
on  these  products. 

DATES:  This  AD  becomes  effective 
September  23,  2008. 

As  of  September  23,  2008,  the 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this  AD. 
ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 

WWW. regulations. gov  or  in  person  at  the 
Docket  Management  Facility,  U.S. 


Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT 

Albert  Mercado,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 

Missouri  64106;  telephone:  (816)  329- 
4119; /ax:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussioo 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  June  9,  2008  (73  FR  32495), 
and  proposed  to  supersede  AD  2008- 
10-13,  Amendment  39-15520  (73  FR 
26318,  May  9,  2008).  That  NPRM 
proposed  to  correct  an  unsafe  condition 
for  the  specified  products.  The  MCAI 
states  that: 

A  rupture  of  the  alternator  and  vapour 
cycle  cooling  system  pulley  drive  assembly 
has  reportedly  been  found.  Such  a  failure 
could  lead  to  the  loss  of  the  alternator  and 
vapour  cycle  cooling  systems  and  could  also 
cause  mechanical  damage  inside  the 
powerplant  compartment. 

To  address  this  condition,  AD  2008-0063- 
E  had  been  published  to  require  a  check  of 
the  pulley  drive  assembly  for  leakage  and,  as 
an  interim  action,  removal  of  the  compressor 
drive  belt  from  the  assembly,  and  adoption 
of  a  new  operational  procedure  to  keep  the 
air-conditioning  system  deactivated. 

This  AD  retains  the  requirements  of  AD 
2008-0063-E  which  is  superseded, 
introduces  a  mandatory  terminating  action 
which  consists  in  replacing  the  original 
pulley  drive  assembly  by  a  new  one  of  an 
improved  design — corresponding  to  the 
EADS  SOCATA  modification  MOD  70-0231- 
21 — that  permits  reinstallation  of  the 
compressor  drive  belt. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public. 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 


operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  FAA  policies. 
Any  such  differences  are  highlighted  in 
a  NOTE  within  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
21  products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  10  work- 
hours  per  product  to  comply  with  basic 
requirements  of  this  AD.  The  average 
labor  rate  is  $80  per  work-hour. 

Required  parts  will  cost  about  $2,912 
per  product. 

Based  on  these  figures,  we  estimate 
the  cost  of  this  AD  to  the  U.S.  operators 
to  be  $77,952,  or  $3,712  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

W’e  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  Docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  the  NPRM,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  (800)  647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

List  of  Subjects  in  14  CFR  Part *39 
Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by 
removing  Amendment  39-15520  (73  FR 
26318,  May  9,  2008)  and  adding  the 
following  new  AD: 

2008-17-09  EADS  SOCATA;  Amendment 
39-15647;  Docket  No.  FAA-2008-0627; 
Directorate  Identifier  2008-CE-033-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  September  23,  2008. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2008-10-13, 
Amendment  39-15520. 

Applicability 

(c)  This  AD  applies  to  Models  TBM  700 
airplanes,  serial  numbers  434  through  455, 
certificated  in  any  category. 

Subject 

(d)  Air  Transport  Association  of  America 
(AT A)  Code  24:  Electric  Power. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

A  rupture  of  the  alternator  and  vapour 
cycle  cooling  system  pulley  drive  assembly 
has  reportedly  been  found.  Such  a  failure 


could  lead  to  the  loss  of  the  alternator  and 
vapour  cycle  cooling  systems  and  could  also 
cause  mechanical  damage  inside  the 
powerplant  compartment. 

To  address  this  condition,  AD  2008-0063- 
E  had  been  published  to  require  a  check  of 
the  pulley  drive  assembly  for  leakage  and,  as 
an  interim  action,  removal  of  the  compressor 
drive  belt  from  the  assembly,  and  adoption 
of  a  new  operational  procedure  to  keep  the 
air-conditioning  system  deactivated. 

This  AD  retains  the  requirements  of  AD 
2008-0063-E  which  is  superseded, 
introduces  a  mandatory  terminating  action 
which  consists  in  replacing  the  original 
pulley  drive  assembly  by  a  new  one  of  an 
improved  design — corresponding  to  the 
EADS  SOCATA  modification  MOD  70—0231— 
21 — that  permits  reinstallation  of  the 
compressor  drive  belt. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
before  further  flight  after  May  9,  2008  (the 
compliance  date  retained  from  AD  2008-10- 
13): 

(1)  Position  to  “OFF”  the  air-conditioning 
“AIR  COND”  switch. 

(2)  Inspect  for  oil  leakage  in  the  pulley 
drive  assembly  by  following  EADS  SOCATA 
Service  Bulletin  (SB)  No.  70-156 
Amendment  1,  dated  March  2008. 

(i)  If  any  leak  is  found,  before  further  flight 
after  the  inspection,  replace  the  pulley  drive 
assembly  part  number  (P/N) 
T700G215504900000  with  P/N 
T700G215505710000  following  EADS 
SOCATA  Service  Bulletin  (SB)  No.  70-156 
Amendment  1,  dated  March  2008. 

(ii)  If  no  leak  is  found,  before  further  flight, 
remove  the  compressor  drive  belt  from  the 
pulley  drive  assembly  following  either  EADS 
SOCATA  Service  Bulletin  (SB)  No.  70-156, 
original  issue;  or  EADS  SOCATA  Service 
Bulletin  (SB)  No.  70-156,  Amendment  1; 
both  dated  March  2008. 

(3)  The  air-conditioning  “AIR  COND” 
switch  must  be  in  the  “OFF”  position  and 
the  compressor  drive  belt  must  remain 
removed  until  the  pulley  drive  assembly  part 
number  (P/N)  T700G2 15504900000  is 
replaced  with  P/N  T700G215505710000 
following  EADS  SOCATA  Service  Bulletin 
(SB)  No.  70-156  Amendment  1,  dated  March 
2008.  This  replacement  must  be  done  before 
further  flight  if  any  leak  is  found  and  may  be 
done  at  any  time  as  terminating  action  to  this 
AD. 

(g)  Within  the  next  12  months  after 
September  23,  2008  (the  effective  date  of  this 
AD),  unless  already  done,  replace  the  pulley 
drive  assembly  P/N  T700G215504900000 
with  P/N  T700G215505710000  and  reinstall 
the  compressor  drive  belt,  following  EADS 
SOCATA  Ser\'ice  Bulletin  (SB)  No.  70—156 
Amendment  1,  dated  March  2008. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows;  No 
differences. 

Other  FAA  AD  Provisions 

(h)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Standards  Office, 


FAA,  has  the  authority  to  approve  AMOCs 
for  this  AD,  if  requested  using  the  procedures 
found  in  14  CFR  39.19.  Send  information  to 
ATTN:  Albert  Mercado,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4119;  fax:  (816)  329- 
4090.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO^ 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Special  Flight  Permit 

(i)  Under  14  CFR  39.23,  we  are  limiting  the 
special  flight  permits  for  the  check  of 
equipment  of  this  AD  under  the  following 
condition;  The  air-conditioning  “AIR  COND” 
switch  is  set  to  the  “OFF”  position. 

Related  Information 

(j)  Refer  to  MCAI  European  Aviation  Safety 
Agency  (EASA)  Emergency  AD  No.:  2008- 
0067-E,  dated  April  3,  2008,  and  EADS 
SOCATA  Service  Bulletin  (SB)  No.  70-156 
Amendment  1,  dated  March  2008,  for  related 
information. 

Material  Incorporated  by  Reference 

(k)  You  must  use  EADS  SOCATA  Service 
Bulletin  (SB)  No.  70-156,  original  issue;  or 
EADS  SOCATA  Service  Bulletin  (SB)  No.  70- 
156,  Amendment  1;  both  dated  March  2008, 
to  do  the  actions  required  by  this  AD,  unless 
the  AD  specifies  otherwise. 

(l)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  EADS  SOCATA — Direction 
des  Services,  65921  Tarbes  Cedex  9,  France; 
telephone:  +33  (0)5  62  41  73  00;  fax:  +33  (0)5 
62  41  7-54;  or  in  the  United  States  contact 
EADS  SOCATA  North  America,  Inc.,  North 
Perry  Airport,  7501  South  Airport  Road, 
Pembroke  Pines,  Florida  33023;  telephone: 
(954)  893-1400;  fax:  (954)  964^141. 

(3)  You  may  review  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  National  Archives 
and  Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http:/ /wv^'w. archives.gov/federal_register/ 
code_of_federaI_regulations/ 
ibr_locations.html 
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Issued  in  Kansas  City,  Missouri,  on  August 
7,  2008. 

Kim  Smith, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  E8-18813  Filed  8-18-08;  8:45  am) 
BILLING  CODE  49ia-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2007-29174;  Directorate 
Identifier  2007-NM-1 25-AD;  Amendment 
39-15641;  AD  2008-17-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -200C,  -300, 

-400,  and  -500  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Boeing  Model  737-100,  -200,  -200C, 
-300,  -400,  and  -500  series  airplanes. 
This  AD  requires  repetitive  inspections 
to  detect  cracking  of  the  body  station 
303.9  frame,  and  corrective  action  if 
necessary.  This  AD  also  provides  for 
optional  terminating  action  for  the 
repetitive  inspections.  This  AD  results 
from  reports  of  cracks  found  at  the 
cutout  in  thejveb  of  body  station  frame 
303.9  inboard  of  stringer  16L.  We  are 
issuing  this  AD  to  detect  and  correct 
such  cracking,  which  could  prevent  the 
left  forward  entry  door  from  sealing 
correctly,  and  could  cause  in-flight 
decompression  of  the  airplane. 

DATES:  This  AD  is  effective  September 
23,  2008. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this  AD 
as  of  September  23,  2008. 

ADDRESSES:  For  service  information 
identified  in  this  AD,  contact  Boeing 
Commercial  Airplanes,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Mcmagement  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (telephone  800-647-5527) 
is  the  Document  Management  Facility, 


U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Hall,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  917-6430;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  airworthiness 
directive  (AD)  that  would  apply  to 
certain  Boeing  Model  737-100,  -200, 
-200C,  -300,  -400,  and  -500  series 
airplanes.  That  NPRM  was  published  in 
the  Federal  Register  on  September  13, 
2007  (72  FR  52314).  That  NPRM 
proposed  to  require  repetitive 
inspections  to  detect  cracking  of  the 
body  station  303.9  frame,  and  corrective 
action  if  necessary.  That  NPRM  also 
proposed  optional  terminating  action  for 
the  repetitive  inspections. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
considered  the  comments  received. 

Support  for  the  NPRM 

Boeing  concurs  with  the  NPRM. 
Request  To  Delay  Final  Rule 

The  Air  Transport  Association  (AT A.), 
on  behalf  of  its  member  United  Airlines, 
requests  that  we  delay  issuing  the  final 
rule  until  kits  (to  repair  cracks  or  to 
terminate  the  repetitive  inspections)  are 
readily  available  from  Boeing.  Only 
Boeing  kits  are  specified;  Boeing  kit 
65C37763-8  is  under  parts  management 
control  by  Boeing. 

We  disagree  with  the  request  to  delay 
issuing  the  final  rule.  To  delay  this 
action  would  be  inappropriate,  since  we 
have  determined  that  an  unsafe 
condition  exists,  and  that  inspections 
must  be  conducted  in  a  timely  manner 
to  ensure  continued  safety.  Boeing  is 
aware  of  the  pending  AD.  We  have  been 
advised  that  kits  are  currently  available 
from  Boeing  Spares,  and  that  Boeing  has 
already  made  forecasts  to  ensure 
continued  kit  availability.  Operators 
that  order  out-of-stock  kits  from  Boeing 
can  request  permission  from  Boeing 
Spares  to  manufacture  the  kits.  We  have 
been  advised  that  Boeing  Spares  will 
provide  the  drawings  and  specifications 
required  to  make  kits.  The  kits  related 
to  this  AD  are  made  up  of  simple  parts 
that  should  be  easy  for  operators  to 


fabricate.  We  have  not  changed  the  final 
rule  regarding  this  issue. 

Request  To  Allow  Existing  Repairs  as 
Terminating  Action 

Continental  requests  that  we  revise 
the  NPRM  to  allow  existing  FAA- 
approved  repairs  (in  the  inspection  area 
specified  in  the  NPRM)  as  terminating 
action  for  the  proposed  repetitive 
inspections.  The  commenter  notes  that 
the  service  bulletin  has  no  provisions 
for  inspecting  existing  FAA-approved 
repairs. 

While  certain  previously  installed 
repairs  might  be  acceptable  as  a 
terminating  action  for  the  AD 
inspections,  we  cannot  classify  all 
previously  installed  repairs — even  ones 
approved  by  the  FAA — as  terminating 
action  unless  the  repair  is  properly 
evaluated  in  light  of  the  requirements  of 
this  AD.  Paragraph  (j)  of  the  final  rule 
provides  operators  the  opportunity  to 
request  approval  of  specific  repair 
configurations  as  terminating  action. 
Such  a  request  should  include  data/ 
rationale  to  show  that  the  repair 
configuration  provides  an  acceptable 
level  of  safety  without  continued 
inspections.  We  have  not  changed  the 
final  rule  regarding  this  issue. 

Request  To  Extend  Grace  Period 

Continental  Airlines  requests  that  we 
revise  the  NPRM  to  extend  the  grace 
period  for  the  initial  inspection  (for 
airplanes  that  have  exceeded  the 
specified  flight-cycle  threshold).  The 
commenter  requests  an  extension  from 
2,250  flight  cycles  to  4,500  flight  cycles 
to  coincide  with  a  scheduled  heavy 
maintenance  check.  The  commenter 
asserts  that  the  proposed  grace  period 
would  not  give  operators  adequate  time 
to  comply  with  the  AD  without  added 
financial  and  logistical  burden  on  the 
airlines.  The  commenter  refers  to  AD 
2005-20-03,  amendment  39-14296  (70 
FR  56361, 'September  27,  2005).  That 
AD  also  applies  to  Boeing  Model  737- 
100,  -200,  -200C,  -300,  -400,  and  -500 
series  airplanes.  That  AD  requires 
repetitive  inspections  of  the  intercostal 
webs,  attachment  clips,  and  stringer 
splice  channels  for  cracks;  and 
corrective  action  if  necessary.  The 
commenter  states  that  the  inspection 
area  is  the  same  for  AD  2005-20-03  and 
the  subject  NPRM.  The  grace  period  for 
that  AD  is  4,500  flight  cycles,  so 
extending  the  grace  period  in  the  NPRM 
to  4,500  flight  cycles  will  provide  an 
acceptable  safety  level  in  this  AD. 

We  agree  with  the  commenter’s 
request  and  rationale.  We  have  revised 
paragraph  (h)  in  this  final  rule 
accordingly.  We  have  coordinated  this 
change  with  Boeing. 
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Request  To  Relax  Dimensional 
Tolerances 

Continental  requests  that  the 
dimensional  requirements  be  specified 
to  a  maximum  of  two  decimal  places 
with  a  tolerance  of  ±  0.03  inch.  Figure 
11,  detail  A,  of  Boeing  Alert  Service 
Bulletin  737-53A1188,  Revision  2, 
dated  May  9,  2007,  specifies  enlarging 
the  slotted  hole  to  dimensions  of  three 
decimal  places.  (Boeing  Alert  Service 
Bulletin  737-53A1197,  dated  August  25, 
2006,  contains  similar  specifications.) 
The  commenter  asserts  that  a  tight 
(three-decimal-place)  tolerance  is 
virtually  impossible  to  attain  with  this 
particular  modification. 

We  agree  that  the  noted  dimension  in 
the  service  bulletin  is  shown  to  three 
decimal  places.  But  we  disagree  that  the 
actual  “build  to”  or  “measure  to” 


dimensions  must  be  controlled  to  three 
decimal  places.  According  to  paragraph 
3. A.  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  the 
tolerance  for  linear  dimensions  is  ±  0.03 
inch.  Given  the  two-decimal-place 
accuracy  of  this  tolerance,  the 
corresponding  final  dimension  will 
require  only  two-decimal-place 
accuracy.  So,  for  example,  for  a 
specified  dimension  of  1.29900  ±  0.03, 
the  final  “build  to”  and  “measure  to” 
dimensions,  when  appropriately 
rounded  to  the  2-decimal-place 
tolerance  accuracy,  are  1.27-1.33.  We 
have  not  changed  the  final  rule 
regarding  this  issue. 

Clarification  of  Required  Service 
Information 

We  have  revised  the  final  rule  to 
clarify  that  Revision  2  of  Boeing  Alert 


Service  Bulletin  737-53A1188  must  be 
used  for  the  requirements  of  paragraph 
(f)  of  this  AD. 

Conclusion 

We  reviewed  the  relevant  data, 
considered  the  comments  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  changes  described  previously. 
We  also  determined  that  these  changes 
will  not  increase  the  economic  burden 
on  any  operator  or  increase  the  scope  of 
the  AD. 

Costs  of  Compliance 

There  are  about  2,765  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  following  table  provides  the 
estimated  costs,  depending  on  airplane 
configuration,  for  U.S.  operators  to 
comply  with  this  AD. 


Estimated  Costs 


Action 

Work  hours 

Average  labor 
rate  per  hour 

Parts 

Cost  per  airplane 

Number  of 
U.S.- 
registered 
airplanes 

Fleet  cost 

Inspection . 

1  to  4 . 

$80 

None  . : . 

$80  to  $320,  per  in¬ 
spection  cycle. 

1,154  . 

$92,320  to  $369,280, 
per  inspection 
cycle. 

Repair/preventive 
change,  if  done. 

12  to  30 . 

80 

$564  to  $2,236  . 

$1,524  to  $4,636  . 

Up  to  1,154  .. 

Up  to  $5,349,944. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 


substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979),  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

You  can  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2008-17-03  Boeing:  Amendment  39—15641. 
Docket  No.  FAA-2007-29174; 
Directorate  Identifier  2007-NM-l  25-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD)  is 
effective  September  23,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  airplanes, 
certificated  in  any  category,  identified  in 
Table  1  of  this  AD. 
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Table  1— Applicability 


Boeing  model — 

As  identified  in  Boeing  Alert  Service  Bulletin — 

737-100,  -200,  and  -200C  series  airplanes  . 

737—300,  —400,  and  -500  series  airplanes . 

737-53A1197,  dated  August  25,  2006. 

737-53A1188,  Revision  2,  dated  May  9,  2007,  or  737-53A1197,  dated 
August  25,  2006. 

Unsafe  Condition 

(d)  This  AD  results  from  reports  of  cracks 
found  at  the  cutout  in  the  web  of  body  station 
frame  303.9  inboard  of  stringer  16L.  We  are 
issuing  this  AD  to  detect  and  correct  such 
cracking,  which  could  prevent  the  left 
forward  entry  door  from  sealing  correctly, 
and  could  cause  in-flight  decompression  of 
the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Repetitive  Inspections:  Service  Bulletin  737- 
53A1188 

(f)  For  airplanes  identified  in  Boeing  Alert 
Service  Bulletin  737-53A1188,  Revision  2, 
dated  May  9,  2007,  including  airplanes 
modified  by  the  repair/ preventive  change 
specified  in  the  original  version,  dated  April 
9, 1998;  or  Revision  1,  dated  March  18,  1999; 
of  the  service  bulletin:  Do  detailed  and  high 
frequency  eddy  current  (HFEC)  inspections 
in  the  web  and  doubler  around  the  slotted 
holes  in  the  frame  web  at  stringers  15L  and 
16L,  in  accordance  with  the  Accomplishment 
Instructions  of  Revision  2  of  the  service 
bulletin.  Do  the  inspections  at  the  applicable 
time  specified  in  paragraph  l.E.  of  Revision 

2  of  the  service  bulletin,  except  as  provided 
by  paragraph  (h)  of  this  AD.  Do  all  applicable 
corrective  actions  before  further  flight  in 
accordance  with  Revision  2  of  the  service 
bulletin,  except  as  provided  by  paragraph  (i) 
of  this  AD.  Repeat  the  inspections  at  intervals 
not  to  exceed  4,500  flight  cycles  until 
accomplishment  of  the  repair/preventive 
change  in  accordance  with  Revision  2  of  the 
service  bulletin,  which  terminates  the 
repetitive  inspection  requirements.  A  repair/ 
preventive  change  done  in  accordance  with 
the  original  version  or  Revision  1  of  the 
service  bulletin  does  not  terminate  the 
repetitive  inspections,  but  the  repetitive 
inspections  may  be  terminated  after  the'' 
existing  kit  is  replaced  with  a  new  kit  in 
accordance  with  paragraph  3.B.,  Part  II,  step 
3,  or  Part  III,  step  3,  of  Revision  2  of  the 
service  bulletin. 

Repetitive  Inspections:  Service  Bulletin  737- 
53A1197 

(g)  For  airplanes  identified  in  Boeing  Alert 
Service  Bulletin  737-53A1197,  dated  August 
25,  2006:  Do  an  ultrasound  inspection  of  the 
slot-shaped  cutout  in  the  web  for  the  door 
stop  strap  at  stringer  16L,  an  HFEC 
inspection  of  the  web  along  the  upper  and 
lower  edges  of  the  doubler  around  the 
doorstop  strap  at  stringer  16L,  and  a  detailed 
inspection  of  the  web  around  the  doubler  for 
the  cutout  at  stringer  16L,  in  accordance  with 
the  Accomplishment  Instructions  of  the 


service  bulletin.  Do  the  inspections  at  the 
applicable  time  specified  in  paragraph  l.E.  of 
the  service  bulletin,  except  as  provided  by 
paragraph  (h)  of  this  AD.  Do  all  applicable 
corrective  actions  before  further  flight  in 
accordance  with  the  service  bulletin,  except 
as  provided  by  paragraph  (i)  of  this  AD. 
Repeat  the  inspections  at  intervals  not  to 
exceed  4,500  flight  cycles,  until 
accomplishment  of  the  repair/preventive 
change  in  accordance  with  the  service 
bulletin,  which  terminates  the  repetitive 
inspections. 

Exceptions  to  Service  Bulletin  Specifications 

(h) .  Where  Boeing  Alert  Service  Bulletin 
737-53A1188,  Revision  2,  dated  May  9,  2007, 
and  Boeing  Alert  Service  Bulletin  737- 
53A1197,  dated  August  25,  2006,  specify  a 
compliance  time  after  release  of  the  service 
bulletin,  this  AD  requires  compliance  within 
the  specified  time  after  the  effective  date  of 
this  AD.  For  the  initial  inspection,  the  grace 
period  for  airplanes  that  have  exceeded  the 
specified  threshold  is  extended  to  4,500 
flight  cycles  after  the  effective  date  of  this 
AD. 

(i)  Where  Boeing  Alert  Service  Bulletin 
737-53A1188,  Revision  2,  dated  May  9,  2007, 
and  Boeing  Alert  Service  Bulletin  737- 
53A1197,  dated  August  25,  2006,  specify  to 
contact  Boeing  for  appropriate  action, 
including  repair  of  damage  outside  the  scope 
of  the  service  bulletin,  repair  using  a  method 
approved  in  accordance  with  the  procedures 
specified  in  paragraph  (j)  of  this  AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(j) (l)  The  Manager,  Seattle  Aircraft 
Certification  Office,  FAA,  ATTN:  Howard 
Hall,  Aerospace  Engineer,  Airframe  Branch, 
ANM-120S;  telephone  (425)  917-6430;  fax 
(425)  917-6590;  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  ii  is  approved  by  an 
Authorized  Representative  for  the  Boeing 
Commercial  Airplanes  Delegation  Option 
Authorization  Organization  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  those  findings.  For  a  repair  method  to 
be  approved,  the  repair  must  meet  the 
certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  this  AD. 


Material  Incorporated  by  Reference 

(k)  You  must  use  Boeing  Alert  Service 
Bulletin  737-53A1188,  Revision  2,  dated 
May  9,  2007;  or  Boeing  Alert  Service  Bulletin 
737-53A1197,  dated  August  25,  2006;  as 
applicable;  to  do  the  actions  required  by  this 
AD;  unless  the  AD  specifies  otherwise. 

(l)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 

Washington  98124-2207. 

(3)  You  may  review  copies  of  the  service 
information  incorporated  by  reference  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-741-6030,  or  go  to  http:// 
www.archives.gov/federal_register/ 
code_of_federaI_reguIations/ 
ibr_locations.html. 

Issued  in  Renton,  Washington,  on  August 
6,  2008. 

All  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-18812  Filed  8-18-08;  8:45  am] 
BILLING  CODE  491(>-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0622;  Directorate 
Identifier  2008-NM-064-AD;  Amendment 
39-15642;  AD  200&-17-04] 

RIN  2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness.directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
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product.  The  MCAI  describes  the  unsafe 
condition  as: 

Resulting  from  the  assessment  of  fuel  tank 
wiring  installations  required  by  SFAR  88 
(Special  Federal  Aviation  Regulation  88)  and 
equivalent  JAA/EASA  (Joint  Aviation 
Authorities/European  Aviation  Safety 
Agency)  policy,  BAE  Systems  identified 
*  *  *  features  in  the  Jetstream  4100  where 
the  need  for  design  changes  was  apparent. 

Internal  fuel  tank  wiring  .chafing  damage, 
if  not  corrected,  could  lead  to  ignition  of  fuel, 
vapours  and  subsequent  fuel  tank  explosion. 
******* 

We  are  issuing  this  AD  to  require 
actions  to  correct  the  unsafe  condition 
on  these  products. 

DATES:  This  AD  becomes  effective 
September  23,  2008. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  publication  listed  in  this  AD 
as  of  September  23,  2008. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
www.regulations.gov  or  in  person  at  the 
U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  Wl 2-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  227-1175;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  June  9,  2008  (73  FR  32488). 
That  NPRM  proposed  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

Resulting  from  the  assessment  of  fuel  tank 
wiring  installations  required  by  SFAR  88 
(Special  Federal  Aviation  Regulation  88)  and 
equivalent  JAA/EASA  (Joint  Aviation 
Authorities/European  Aviation  Safety 
Agency)  policy,  BAE  Sysiems  identified  two 
features  in  the  Jetstream  4100  where  the  need 
for  design  changes  was  apparent.  One  of 
these  is  addressed  by  Service  Bulletin  (SB) 
J41-28-014  which  introduces  changes  to  the 
wiring  harness  installations  to  the  left  (LH) 
and  right  (RH)  fuel  boost  pumps,  identified 
by  modification  number  JM41672.  In 
addition,  to  detect  excessive  cable  lengths 
and  evidence  of  chafing  damage,  SB  J41-28- 
014  provides  instructions  to  inspect  and 
correct,  as  necessary,  the  internal  fuel  tank 
wiring  routed  to  the  LH  and  RH  high  level 
sensors. 


Internal  fuel  tank  wiring  chafing  damage, 
if  not  corrected,  could  lead  to  ignition  of  fuel 
vapours  and  subsequent  fuel  tank  explosion. 

For  the  reason  stated  above,  this  EASA 
Airworthiness  Directive  (AD)  requires  the 
replacement  of  the  (LH  and  RH)  fuel  boost 
pump  metallic  conduit  assemblies  with  loom 
assemblies  and  the  inspection  of  internal  fuel 
tank  high  level  sensor  wiring,  including 
corrective  actions,  as  necessary. 

Corrective  actions  include  replacing 
any  damaged  internal  fuel  tank  high 
level  sensor  wiring  and  removing  excess 
wiring.  You  may  obtain  further 
information  by  examining  the  MCAI  in 
the  AD  docket. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public. 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  our  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect  7 
products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  47  work-hours 
per  product  to  comply  with  the  basic 
requirements  of  this  AD.  The  average 
labor  rate  is  $80  per  work-hour. 

Required  parts  will  cost  about  $7,000 
per  product.  Where  the  service 
information  lists  required  parts  costs 
that  are  covered  under  warranty,  we 
have  assumed  that  there  will  be  no 
charge  for  these  parts.  As  we  do  not 
control  warranty  coverage  for  affected 
parties,  some  parties  may  incur  costs 
higher  than  estimated  here.  Based  on 
these  figures,  we  estimate  the  cost  of 
this  AD  to  the  U.S.  operators  to  be 
$75,320,  or  $10,760  per  product. 


Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  the  NPRM,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  in  the  ADDRESSES 
section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2008-17-04  BAE  Systems  (Operations) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  39- 
15642.  Docket  No.  FAA-2008-0622; 
Directorate  Identifier  2008-NM-064-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  September  23,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  all  BAE  Systems 
(Operations]  Limited  Model  Jetstream  4101 
airplanes,  certificated  in  any  category,  all 
serial  numbers. 

Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  28:  Fuel. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states; 

Resulting  from  the  assessment  of  fuel  tank 
wiring  installations  required  by  SFAR  88 
(Special  Federal  Aviation  Regulation  88)  and 
equivalent  JAA/EASA  (Joint  Aviation 
Authorities/European  Aviation  Safety 
Agency)  policy,  BAE  Systems  identified  two 
features  in  the  Jetstream  4100  where  the  need 
for  design  changes  was  apparent.  One  of 
these  is  addressed  by  Service  Bulletin  (SB) 
J41-28-014  which  introduces  changes  to  the 
wiring  harness  installations  to  the  left  (LH) 
and  right  (RH)  fuel  boost  pumps,  identified 
by  modification  number  JM41672.  In 
addition,  to  detect  excessive  cable  lengths 
and  evidence  of  chafing  damage,  SB  J41-28- 
014  provides  instructions  to  inspect  and 
correct,  as  necessary,  the  internal  fuel  tank 
wiring  routed  to  the  LH  and  RH  high  level 
sensors. 

Internal  fuel  tank  wiring  chafing  damage, 
if  not  corrected,  could  lead  to  ignition  of  fuel 
vapours  and  subsequent  fuel  tank  explosion. 

For  the  reason  stated  above,  this  EASA 
Airworthiness  Directive  (AD)  requires  the 
replacement  of  the  (LH  and  RH)  fuel  boost 
pump  metallic  conduit  assemblies  with  loom 
assemblies  and  the  inspection  of  internal  fuel 


tank  high  level  sensor  wiring,  including 
corrective  actions,  as  necessary. 

Corrective  actions  include  replacing  any 
damaged  internal  fuel  tank  high  level  sensor 
wiring  and  removing  excess  wiring. 

Actions  and  Compliance 

(f)  Unless  already  done:  Within  24  months 
after  the  effective  date  of  this  AD,  do  the 
following  actions. 

(1)  Modify  the  LH  and  RH  wing  fuel  boost 
pump  wiring  in  accordance  with  paragraphs 
2.B.  and  2.C.  of  the  Accomplishment 
Instructions  of  BAE  Systems  (Operations) 
Limited  Service  Bulletin  J41-28-014, 

Revision  1,  dated  December  21,  2007. 

(2)  Inspect  the  LH  and  RH  wing  fuel  high 
level  sensor  wiring  in  accordance  with 
paragraph  2.D.  of  the  Accomplishment 
Instructions  of  BAE  Systems  (Operations) 
Limited  Service  Bulletin  J41-28-014, 

Revision  1,  dated  December  21,  2007. 

(3)  When  excess  wiring  and/or  damaged 
wiring  is  found  during  the  inspection 
required  by  paragraph  (f)(2)  of  this  AD,  before 
next  flight,  accomplish  the  corrective  actions 
as  specified  in  paragraph  2.D.  of  the 
Accomplishment  Instructions  of  BAE 
Systems  (Operations)  Limited  Service 
Bulletin  J41-28-014,  Revision  1,  dated 
December  21,  2007. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows;  No 
differences. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Todd  Thompson, 
Aerospace  Engineer,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone  (425)  ‘ 
227-1175;  fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  EASA  Airworthiness 
Directive  2008-0041,  dated  February  27, 


2008;  and  BAE  Systems  (Operations)  Limited 
Service  Bulletin  J41-28-014,  Revision  1, 
dated  December  21,  2007;  for  related 
information. 

Material  Incorporated  by  Reference 

(i)  You  must  use  BAE  Systems  (Operations) 
Limited  Service  Bulletin  J41-28-014, 
Revision  1,  dated  December  21,  2007,  to  do 
the  actions  required  by  this  AD,  unless  the 
AD  specifies  otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  British  Aerospace  Regional 
Aircraft  American  Support,  13850  Mclearen 
Road,  Herndon,  Virginia  20171. 

(3)  You  may  review  copies  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
(202)  741-6030,  or  go  to:  http:// 
www.archives.gov/federal-register/cfr/ibr- 
locations.html. 

Issued  in  Renton,  Washington,  on  August 
5,  2008. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-18810  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0649;  Directorate 
Identifier  2008-CE-038-AD;  Amendment 
39-15646;  AD  2008-17-68] 

RiN  2120-AA64 

Airworthiness  Directives;  DG 
Flugzeugbau  GmbH  Model  DG-500MB 
Powered  Sailplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

A  DG-500MB  experienced,  after  the  engine 
shutdown,  an  uncommanded  retraction  of  its 
powerplant. 

Investigations  revealed  that  some  bolts  of 
the  extension  retraction  mechanism  had 
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Comments 


fractured  because  of  fatigue  stress  due  to 
increasing  push-pull  loads  acting  on 
incorrectly  tightened  screws. 

This  condition,  if  not  corrected,  could  lead 
to  damage  of  the  propeller  and  the  fuselage, 
thereby  reducing  the  structural  integrity  of 
the  sailplane. 

We  are  issuing  this  AD  to  require 
actions  to  correct  the  unsafe  condition 
on  these  products. 

DATES:  This  AD  becomes  effective 
September  23,  2008. 

On  September  23,  2008,  the  Director 
of  the  Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  this  AD. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
www.regulations.gov  or  in  person  at 
Document  Management  Facility,  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  Wl 2-140, 1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Davison,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 

Missouri  64106;  telephone:  (816)  329- 
4130;  fax:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  June  13,  2008  (73  FR  33743). 
That  NPRM  proposed  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

A  DG-500MB  experienced,  after  the  engine 
shutdown,  an  uncommanded  retraction  of  its 
powerplant. 

Investigations  revealed  that  some  bolts  of 
the  extension  retraction  mechanism  had 
fractured  because  of  fatigue  stress  due  to 
increasing  push-pull  loads  acting  on 
incorrectly  tightened  screws. 

This  condition,  if  not  corrected,  could  lead 
to  damage  of  the  propeller  and  the  fuselage, 
thereby  reducing  the  structural  integrity  of 
the  sailplane. 

To  address  this  unsafe  condition,  this 
Airworthiness  Directive  mandates  the 
replacement  of  eight  bolts,  the  four 
connecting  the  fork  5M203  to  the  5M204 
adapter  and  those  connecting  the  adapter 
5M204  to  the  spindle  drive,  by  new  ones  of 
higher  strength  and,  a  rework  of  the  coupling 
of  the  5M203  fork  to  the  5M204  adapter  as 
well  as  the  coupling  of  the  5M204  adapter  to 
the  spindle  drive,  by  glueing  the  parts 
together,  in  addition  to  the  pre-existing  bolts. 

You  may  obtain  further  information  by 
examining  the  MCAI  in  the  AD  docket. 


We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public. 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  FAA  policies. 
Any  such  differences  are  highlighted  in 
a  NOTE  within  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect  4 
products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  3  work- 
hours  per  product  to  comply  with  the 
basic  requirements  of  this  AD.  The 
average  labor  rate  is  $80  per  work-hour. 
Required  parts  will  cost  about  $63  per 
product. 

Based  on  these  figures,  we  estimate 
the  cost  of  the  AD  on  U.S.  operators  to 
be  $1,212,  or  $303  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Adrtiinistrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,^  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 


Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  Docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  the  NPRM,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  (800)  647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  aniends  §  39.13  by  adding 
the  following  new  AD: 

2008-17-08  DG  Flugzeugbau  GmbH: 
Amendment  39-15646;  Docket  No. 
FAA-2008-0649;  Directorate  Identifier 
2008-CE-038-AD. 
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Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  September  23,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  DG-500MB  powered 
sailplanes,  all  serial  numbers,  certificated  in 
any  category. 

Subfec:! 

(d)  Air  Transport  Association  of  America 
(AT A)  Code  71:  Power  Plant. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

A  DG-500MB  experienced,  after  the  engine 
shutdown,  an  uncommanded  retraction  of  its 
powerplant. 

Investigations  revealed  that  some^bolts  of 
the  extension  retraction  mechanism  had 
fractured  because  of  fatigue  stress  due  to 
increasing  push-pull  loads  acting  on 
incorrectly  tightened  screws. 

This  condition,  if  not  corrected,  could  lead 
to  damage  of  the  propeller  and  the  fuselage, 
thereby  reducing  the  structural  integrity  of 
the  sailplane. 

To  address  this  unsafe  condition,  this 
Airworthiness  Directive  mandates  the 
replacement  of  eight  bolts,  the  four 
connecting  the  fork  5M203  to  the  5M204 
adapter  and  those  connecting  the  adapter 
5M204  to  the  spindle  drive,  by  new  ones  of 
higher  strength  and,  a  rework  of  the  coupling 
of  the  5M203  fork  to  the  5M204  adapter  as 
well  as  the  coupling  of  the  5M204  adapter  to 
the  spindle  drive,  by  glueing  the  parts 
together,  in  addition  to  the  pre-existing  bolts. 

Actions  and  Compliance 

(f)  Unless  already  done,  within  the  next  30 
days  after  September  23,  2008  (the  effective 
date  of  this  AD),  modify  the  spindle  drive 
assembly  in  accordance  with  DG 
Flugzeugbau  GmbH  Technical  Note  No.  843/ 
27,  dated  April  14,  2008,  and  DG 
Flugzeugbau  GmbH  Drawing  5M210,  dated 
April  14,  2008. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows:  No 
differences. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD; 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Standards  Office, 
FAA,  has  the  authority  to  approve  AMOCs 
for  this  AD,  if  requested  using  the  procedures 
found  in  14  CFR  39.19.  Send  information  to 
ATTN:  Greg  Davison,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4130;  fax:  (816)  329- 
4090.  Before  using  any  approved  AMOC  on 
any  powered  sailplane  to  which  the  AMOC 
applies,  notify  your  appropriate  principal 
inspector  (PI)  in  the  FAA  Flight  Standards 
District  Office  (FSDO),  or  lacking  a  PI,  your 
local  FSDO. 


(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  European  Aviation 
Safety  Agency  (EASA)  AD  No.  2008-0095, 
dated  May  16,  2008;  and  DG  Flugzeugbau 
GmbH  Technical  Note  No.  843/27,  dated 
April  14,  2008,  for  related  information. 

Material  Incorporated  by  Reference 

(i)  You  must  use  DG  Flugzeugbau  GmbH 
Technical  Note  No.  843/27,  dated  April  14, 
2008,  and  DG  Flugzeugbau  GmbH  Drawing 
5M210,  dated  April  14,  2008,  to  do  the 
actions  required  by  this  AD,  unless  the  AD 
specifies  otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  DG  Flugzeugbau  GmbH,  Im 
Schollengarten  20,  D-76646  Bruchsal  4, 
Federal  Republic  of  Germany. 

(3)  You  may  review  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  National  Archives 
and  Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http://www.archives.gov/federal-register/ 
cfr/ ibr-locations.html. 

Issued  in  Kansas  City,  Missouri,  on  August 
8,  2008. 

Kim  Smith, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  E8-18809  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0642;  Directorate 
Identifier  2008-NM-039-AD;  Amendment 
39-15643;  AD  2008-17-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-135 
Airplanes,  and  Model  EMB-145, 

-145ER,  -145MR,  -145LR,  -145XR, 
-145MP,  and  -145EP  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  The  FAA  is  superseding  an 
existing  airworthiness  directive  (AD), 
which  applies  to  certain  EMBRAER 
Model  EMB-135  airplanes  and  Model 
EMB-145,  -145ER,  -145MR,  -145LR, 
-145XR,  -145MP,  and  -145EP 
airplanes.  That  AD  currently  requires 
replacing  the  metallic  tubes  enclosing 
the  vent  and  pilot  valve  wires  in  the 
left-  and  right-hand  wing  fuel  tanks  with 
non-conductive  hoses.  This  new  AD 
adds  airplanes  to  the  applicability  of  the 
existing  AD.  This  AD  results  from  fuel 
system  reviews  conducted  by  the 
manufacturer.  We  are  issuing  this  AD  to 
prevent  an  ignition  source  inside  the 
fuel  tank  that  could  ignite  fuel  vapor 
and  cause  a  fuel  tank  explosion  and  loss 
of  the  airplane. 

OATES:  This  AD  becomes  effective 
September  23,  2008. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  publication  listed  in  the  AD 
as  of  September  23,  2008. 

On  July  19,  2007  (72  FR  32780,  June 
14,  2007),  the  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  certain  other  documents. 
ADDRESSES:  For  service  information 
identified  in  this  AD,  contact  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (telephone  800-647-5527) 
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is  the  Document  Management  Facility, 
U.S.  DepcUlment  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

The  FAA  issued  a  notice  of  proposed 
ruletftaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that 


supersedes  AD  2007-12-17,  amendment 
39-15095  (72  FR  32780,  June  14,  2007). 
The  existing  AD  applies  to  certain 
EMBRAER  Model  EMB-135  airplanes 
and  Model  EMB-145,  -145ER,  -145MR, 
-145LR,  -145XR,  -145MP,  and  -145EP 
airplanes.  That  NPRM  was  published  in 
the  Federal  Register  on  June  20,  2008 
(73  FR  35098).  That  NPRM  proposed  to 
continue  to  require  replacing  the 
metallic  tubes  enclosing  the  vent  and 
pilot  valve  wires  in  the  left-  and  right- 
hand  wing  fuel  tanks  with  non- 
conductive  hoses.  That  NPRM  also 
proposed  to  add  airplanes  to  the 
applicability  of  the  existing  AD. 


Estimated  Costs 


Comments 

We  provided  the  public  the 
opportunity  to  participate  in  the 
development  of  this  AD.  No  comments 
have  been  received  on  the  NPRM  or  on 
the  determination  of  the  cost  to  the 
public. 

Conclusion 

We  have  carefully  reviewed  the 
available  data  and  determined  that  air 
safety  and  the  public  interest  require 
adopting  the  AD  as  proposed. 

Costs  of  Compliance 

The  following  table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  AD.  The  average  labor 
rate  is  $80  per  work  hour. 


Action 

Work  hours 

Parts 

Cost  per 
airplane 

Number  of 
U.S. -registered 
airplanes 

Fleet  cost 

Tube  replacement  (required  by  AD 
2007-12-17). 

1 

$1,121  (for  Model  EMB-135BJ  air¬ 
planes). 

$1,201 

30 

$36,030 

1 

$1 ,788  (for  remaining  airplanes) . 

1,868 

593 

1,107,724 

Tube  replacement  for  additional  air¬ 
planes. 

1 

$1,121  (for  Model  EMB-135BJ  air¬ 
planes). 

1,201 

11 

13,211 

1 

$1,788  (for  remaining  additional  air¬ 
planes). 

1,868 

75 

140,100 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.’’  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD’will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 
See  the  ADDRESSES  section  for  a  location 
to  examine  the  regulatory  evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
by  removing  amendment  39-15095  (72 
FR  32780,  June  14,  2007)  and  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2008-17-05  Empresa  Brasileira  De 
Aeronautica  S.A.  (EMBRAER: 
Amendment  39-15643.  Docket  No 
FAA-2008-0642:  Directorate  Identifier 
2008-NM-039-AD. 

Effective  Date 

(a)  This  AD  becomes  effective  September 
23,  2008. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2007-12-17. 
Applicahility 

(c)  This  AD  applies  to  all  EMBRAER  Model 
EMB-135ER.  -135KE,  -135KL,  -135LR.  and 
-135BJ  airplanes;  and  all  Model  EMB-145, 
-145ER,  -145MR,  -145LR.  -145XR,  -145MP, 
and  — 145EP  airplanes;  certificated  in  any 
category. 
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Unsafe  Condilion 

(d)  This  AD  results  from  fuel  system 
reviews  conducted  by  the  manufacturer.  We 
are  issuing  this  AD  to  prevent  an  ignition 
source  inside  the  fuel  tank  that  could  ignite 
fuel  vapor  and  cause  a  fuel  tank  explosion 
and  loss  of  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Requirements  of  AD  2007-12-17  Including 
Additional  Airplanes; 

Tube  Replacement 

(f)  For  airplanes  identified  in  the 
applicable  service  bulletins  specified  in 
paragraphs  (0(1)  and  (f)(2)  of  this  AD:  Within 


5,000  flight  hours  or  48  months  after  July  19, 
2007  (the  effective  date  of  AD  2007-12-17), 
whichever  occurs  first,  replace  the  metallic 
tubes  enclosing  the  vent  and  pilot  valve 
wires  in  the  left-  and  right-hand  wing  fuel 
tanks  with  new,  improved,  non-conductive 
hoses,  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletins  specified  in  paragraph  (f)(1)  or  (f)(2) 
of  this  AD,  as  applicable. 

(1)  For  Model  EMB-135ER,  -135KE, 
-135KL,  -135LR,  -145,  -145ER,  -145MR, 
-145LR,  -145XR,  -145MP,  and  -145EP 
airplanes:  EMBRAER  Service  Bulletin  145- 
28-^023,  Revision  07,  dated  February  7, 
2007. 

(2)  For  Model  EMB-135BJ  airplanes: 
EMBRAER  Service  Bulletin  145LEG-28- 
0018,  Revision  01,  dated  April  20,  2005. 

(g)  For  Model  EMB-135ER,  -135KE, 
-135KL,  -135LR,  -145,  -145ER,  -145MR, 


-145LR,  -145XR,  -145MP,  and  -145EP 
airplanes  that  are  not  identified  in  paragraph 
(f)(1)  of  this  AD:,Within  5,000  flight  hours  or 
48  months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  replace  the  metallic 
tubes  enclosing  the  vent  and  pilot  valve 
wires  in  the  left-  and  right-hand  wing  fuel 
tanks  with  new,  improved,  non-conductive 
hoses;  in  accordance  with  the 
Accomplishment  Instructions  of  EMBRAER 
Service  Bulletin  145-28-0023,  Revision  11, 
dated  December  4,  2007. 

Credit  for  Actions  Done  Using  Previous 
Service  Information 

(h)  Actions  accomplished  before  the 
effective  date  of  this  AD  in  accordance  with 
the  service  information  specified  in  Table  1 
of  this  AD  are  considered  acceptable  for 
compliance  with  the  corresponding  actions 
of  this  AD. 


EMBRAER  Service  Bulletin — 


145- 28-0023  . 

146- 28-0023  . 

145-28-0023  . 

145-28-0023  . 

145-28-0023  . 

145-28-0023  . 

145-28-0023  . 

145-28-0023  . 

145-28-0023  . 

145-28-0023  . 

145-28-0023  . 

145LEG-28-0018 


’  Original. 


Table  1— Acceptable  EMBRAER  Service  Information 


Revision 
level — 


Dated — 

V) 

April  19,  2004. 

01 

June  9,  2004. 

02 

November  8,  2004. 

03 

April  27,  2005. 

04 

November  7,  2005. 

05 

May  15,  2006. 

06 

October  31,  2006. 

07 

February  7,  2007. 

08 

May  25,  2007. 

09 

July  30,  2007. 

10 

October  28,  2007. 

V) 

April  23,  2004. 

Alternative  Methods  of  Compliance 
(AMOCs)  ■ 

(i)  The  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate,  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19.  Send 
information  to  ATTN:  Todd  Thompson, 
Aerospace  Engineer,  International  Branch, 


ANM-116,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone  (425) 
227-1175;  fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 


Related  Information 

(j)  None. 

Material  Incorporated  by  Reference 

(k)  You  must  use  the  applicable  service 
information  listed  in  Table  2  of  this  AD  to 
perform  the  actions  that  are  required  by  this 
AD,  unless  the  AD  specifies  otherwise. 


Table  2— Material  Incorporated  by  Reference 


EMBRAER  Service  Bulletin — 


145LEG-28-0018 

145-28-0023  . 

145-28-0023  . 


Revision 
level — 


Dated — 

01 

April  20,  2005. 

07 

February  7,  2007. 

11 

December  4,  2007. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
EMBRAER  Service  Bulletin  145-28-0023, 
Revision  11,  dated  December  4,  2007,  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  On  July  19,  2007  (72  FR  32780,  June  14, 
2007),  the  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
EMBRAER  Service  Bulletin  145-28-0023, 
Revision  07,  dated  February  7,  2007;  and 


EMBRAER  Service  Bulletin  145LEG-28- 
0018,  Revision  01,  dated  April  20,  2005. 

(3)  Contact  Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER),  P.O.  Box 
343 — CEP  12.225,  Sao  Jose  dos  Campos — SP, 
Brazil,  for  a  copy  of  this  service  information. 
You  may  review  copies  at  the  FAA, 

Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 


202-741-6030,  or  go  to:  http:// 

www.arcbives.gov/federal-register/cfr/ibr- 

locations.html. 

Issued  in  Renton,  Washington,  on  August 
6,  2008. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-18808  Filed  8-18-08;  8:45  am] 
BILLING  CODE  49ia-13-P 


Federal  Register / Vol.  73,  No.  161 /Tuesday,  August  19,  2008 /Rules  and  Regulations 


48297 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0470  Directorate 
Identifier  2008-CE-026-AD;  Amendment 
39-15645;  AD  2008-17-07] 

RIN  2120-AA64 

Airworthiness  Directives;  APEX 
Aircraft  Modei  CAP  10  B  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 


SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  hy  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

An  internal  review  evidenced  that  the 
flight  controls  tie  rod  bolts  currently  installed 
on  the  airplane  are  not  in  accordance  with 
the  design  data.  Indeed  the  bolt  shank  length 
has  been  determined  too  short  and  the 
material  properties  of  the  spacers  have  been 
found  inadequate  according  to  the  prescribed 
torque  value. 

Therefore,  bolts’  threads  could  be  subject 
to  excessive  wear,  which  might  induce  play 
in  flight  controls  and  consequently,  induce 
vibrations  in  the  control  surfaces  and  reduce 
the  airplane  handling. 

We  are  issuing  this  AD  to  require 
actions  to  correct  the  unsafe  condition 
on  these  products. 

DATES:  This  AD  becomes  effective 
September  23,  2008. 

On  September  23,  2008,  the  Director 
of  the  Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  this  AD. 
ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
www.reguIations.gov,  or  in  person  at 
Document  Management  Facility,  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  Wl 2-140, 1200 
New  Jersey  Avenue,  SE.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarjapur  Nagarajan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 

Missouri  64106;  telephone:  (816)  329- 
4145; /ax:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 


Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  June  13,  2008  (73  FR  33738). 
That  NPRM  proposed  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

An  internal  review  evidenced  that  the 
flight  controls  tie  rod  bolts  currently  installed 
on  the  airplane  are  not  in  accordance  with 
the  design  data.  Indeed  the  bolt  shank  length 
has  been  determined  too  short  and  the 
material  properties  of  the  spacers  have  been 
found  inadequate  according  to  the  prescribed 
torque  value. 

Therefore,  bolts’  threads  could  be  subject 
to  excessive  wear,  which  might  induce  play 
in  flight  controls  and  consequently,  induce 
vibrations  in  the  control  surfaces  and  reduce 
the  airplane  handling. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public.  . 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  FAA  policies. 
Any  such  differences  are  highlighted  in 
•  a  NOTE  within  the  AD. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  AD  will  affect  31 
products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  3  work- 
hours  per  product  to  comply  with  basic 
requirements  of  this  AD.  'The  average 
labor  rate  is  $80  per  work-hour. 
Required  peirts  will  cost  about  $100  per 
product. 

Based  on  these  figures,  we  estimate 
the  cost  of  this  AD  to  the  U.S.  operators 
to  be  $10,540  or  $340  per  product. 


Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 

General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting.safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  Vcirious 
levels  of  government. 

For  the  reasons  discussed  above,  1 
certify  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  Docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  the  NPRM,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  (800)  647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 
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List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2008-17-07  APEX  Aircraft:  Amendment 
39-15645;  Docket  No.  FAA-2008-0470; 
Directorate  Identifier  2008-CE-025-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  September  23,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  following  Model 
CAP  10  B  airplanes,  certificated  in  any 
category: 

(1)  Serial  numbers  300  through  317;  and 

(2)  All  other  serial  numbers  that 
incorporate  APEX  change  000302  (fibre 
carbon  wing  spars). 

Subject 

(d)  Air  Transport  Association  of  America 
(ATA)  Code  27:  Flight  Controls. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

An  internal  review  evidenced  that  the 
night  controls  tie  rod  bolts  currently  installed 
on  the  airplane  are  not  in  accordance  with 
the  design  data.  Indeed  the  bolt  shank  length 
has  been  determined  too  short  and  the 
material  properties  of  the  spacers  have  been 
found  inadequate  according  to  the  prescribed 
torque  value. 

Therefore,  bolts’  threads  could  be  subject 
to  excessive  wear,  which  might  induce  play 
in  flight  controls  and  consequently,  induce 
vibrations  in  the  control  surfaces  and  reduce 
the  airplane  handling. 

To  prevent  this  condition,  the  present 
Airworthiness  Directive  (AD)  mandates 
replacement  of  the  tie  rod  bolts  and  spacers. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions: 

(1)  Within  50  hours  time-in-service  after 
September  23,  2008  (the  effective  date  of  this 
AD),  remove  tie  rod  bolts  part  number  (P/N) 
95.56.11.066  and  spacers  P/N  11.56.27.038 
and  replace  them  with  tie  rod  bolts  P/N 
95.56.11.418  and  spacers  P/N  11.56.27.138, 


following  APEX  Aircraft  Service  Bulletin  No. 
040206,  dated  September  21,  2007. 

(2)  As  of  September  23,  2008  (the  effective 
date  of  this  AD),  do  not  install  any  tie  rod 
bolt  P/N  95.56.11.066  or  spacer  P/N 
11.56.27.038. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows:  No 
differences. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Standards  Office, 
FAA,  has  the  authority  to  approve  AMOCs 
for  this  AD,  if  requested  using  the  procedures 
found  in  14  CFR  39.19.  Send  information  to 
ATTN:  Sarjapur  Nagarajan,  Aerospace 
Engineer,  FAA,  Small  Airplane  Directorate, 
901  Locust,  Room  301,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4145;  fax:  (816) 
329—4090.  Before  using  any  approved  AMOC 
on  any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (0MB)  has 
approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  European  Aviation 
Safety  Agency  (EASA)  AD  No.  2008-0060, 
dated  April  1,  2008;  and  APEX  Aircraft 
Serv'ice  Bulletin  No.  040206,  dated 
September  21,  2007,  for  related  information. 

Material  Incorporated  by  Reference 

(i)  You  must  use  APEX  Aircraft  Service 
Bulletin  No.  040206,  dated  September  21, 
2007,  to  do  the  actions  required  by  this  AD, 
unless  the  AD  specifies  otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Apex  Aircraft,  Bureau  de 
Navigabilite,  1  route  de  Troyes,  21121 
DAROIS,  France. 

(3)  You  may  review  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  National  Archives 
and  Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http://www.archives.gov/federal-register/ 
cfr/ ibr-locations.html. 


Issued  in  Kansas  City,  Missouri,  on  August 
7,  2008. 

Kim  Smith, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  E8-18807  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  14 

Administrative  Claims  Under  the 
Federal  Tort  Claims  Act;  Delegation  of 
Authority 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  On  June  17,  2003,  the 
Assistant  Attorney  General  in  charge  of 
the  Civil  Division  delegated  to  the 
Secretary  of  Homeland  Security  the 
authority  to  settle  administrative  tort 
claims  presented  pursuant  to  the 
Federal  Tort  Claims  Act  where  the 
amount  of  the  settlement  does  not 
exceed  $50,000.  By  including  this 
delegation  of  authority  in  the  Code  of 
Federal  Regulations,  the  Civil  Division 
is  alerting  the  general  public  to  the 
delegation.  This  rule  also  implements 
the  Administrative  Dispute  Resolution 
Act. 

EFFECTIVE  DATE:  August  19,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phyllis  J.  Pyles,  Director,  Torts  Branch, 
Civil  Division,  U.S.  Department  of 
Justice,  P.O.  Box  888,  Washington,  DC 
20044,  (202)  616-4400. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  a  delegation  of  authority  from  the 
Assistant  Attorney  General  for  the  Civil 
Division  to  the  Secretary  of  Homeland 
Security,  a  matter  solely  related  to  the 
division  of  responsibility  between  the 
Department  of  Justice  and  the 
Department  of  Homeland  Security.  As 
such,  this  rule  is  a  rule  of  agency 
organization,  procedure,  and  practice 
that  is  limited  to  matters  of  agency 
management  and  personnel. 
Accordingly:  (1)  This  rule  is  exempt 
from  the  notice  requirement  of  5  U.S.C. 

*  553(b)  and  is  made  effective  upon 
issuance;  (2)  the  Department  certifies 
under  5  U.S.C.  *  605(b)  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  further  that  no  Regulatory 
Flexibility  Analysis  was  required  to  be 
prepared  for  this  final  rule  since  the 
Department  was  not  required  to  publish 
a  general  notice  of  proposed 
rulemaking:  (3)  this  action  is  not  a 
“regulation”  or  “rule”  as  defined  by 
Executive  Order  12866,  “Regulatory 
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Planning  and  Review,”  §  3(d)(3)  and, 
therefore,  this  action  has  not  been 
reviewed  hy  the  Office  of  Management 
and  Budget. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
“Federalism,”  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  This 
regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  “Civil 
Justice  Reform.”  This  rule  will  not 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100,000,000 
or  more  in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Finally,  this  action  pertains  to  agency 
management,  personnel,  and 
organization  and  does  not  substantially 
affect  the  rights  or  obligations  of  non¬ 
agency  parties  emd,  accordingly,  is  not 
a  “rule”  as  that  term  is  used  by  the 
Congressional  Review  Act  (Subtitle  E  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)).  Therefore,  the  reporting 
requirement  of  5  U.S.C.  *  801  does  not 
apply. 

List  of  Subjects  in  28  CFR  Part  14 

Authority  delegations  (government 
agencies).  Claims. 

■  By  virtue  of  the  authority  vested  in  me 
by  part  0  of  title  28  of  the  Code  of 
Federal  Regulations,  including  sections 
0.45,  0.160,  0.162,  0.164,  and  0.168,  28 
CFR  part  14  is  amended  as  follows; 

PART  14— ADMINISTRATIVE  CLAIMS 
UNDER  TITLE  FEDERAL  TORT 
CLAIMS  ACT 

■  1.  The  authority  citation  for  part  14  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509, 

510,  and  2672. 

■  2.  The  appendix  to  part  14  is  amended 
by  adding  at  the  end  of  the  appendix 
“Delegation  of  Authority  to  the 
Secretary  of  the  Department  of 
Homeland  Security”  to  read  as  follows: 

APPENDK  TO  PART  14— 
DELEGATIONS  OF  SETTLEMENT 
AUTHORITY 
***** 


Delegation  of  Authority  to  the  Secretary  of 
the  Department  of  Homeland  Security 
Authority  To  Compromise  Tort  Claims 

(a)  The  Secretary  of  the  Department  of 
Homeland  Security  shall  have  the  authority 
to  adjust,  determine,  compromise,  and  settle 
a  claim  involving  the  Department  of 
Homeland  Security  under  Section  2672  of 
Title  28,  United  States  Code,  relating  to  the 
administrative  settlement  of  federal  tort 
claims  if  the  amount  of  the  proposed 
adjustment,  compromise,  or  award  does  not 
exceed  $50,000.  When  the  Secretary  believes 
a  claim  pending  before  him  presents  a  novel 
question  of  law  or  of  policy,  he  shall  obtain 
the  advice  of  the  Assistant  Attorney  General 
in  charge  of  the  Civil  Division. 

(b)  The  Secretary  may  redelegate,  in 
writing,  the  settlement  authority  delegated  to 
him  under  this  section. 

Dated:  August  4,  2008. 

Gregory  G.  Katsas. 

Assistant  Attorney  General,  Civil  Division. 

[FR  Doc.  E8-19045  Filed  8-18-08;  8:45  am) 
BILLING  CODE  4410-12-P 

POSTAL  SERVICE 
39  CFR  Partin 

Automated  Clearing  House  (ACH) 

Debit  Added  as  New  Method  of 
Payment  for  Express  Mail  Corporate 
Account  Customers 

agency:  Postal  Service’’’'^. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  Mailing 
Standards  of  the  United  States  Postal 
Service,  Domestic  Mail  Manual 
(DMM®),  by  making  Automated 
Clearing  House  (ACH)  debit  a  new 
method  of  payment  for  Express  Mail® 
Corporate  Account  (EMCA)  customers 
and  eliminating  the  option  to  open  new 
local  trust  accounts.  The  ACH  system  is 
a  secure,  private  network  that  connects 
banks  to  one  another  by  way  of  the 
Federal  Reserve  Board.  This  network 
enables  electronic  payments,  such  as 
ACH  debits,  to  be  handled  and 
processed.  EMCA  customers  will 
continue  to  have  a  total  of  three  options 
to  fund  their  accounts:  Participate  in  the 
Centralized  Account  Processing  System 
(CAPS):  use  a  personal  or  business 
credit  card:  or  authorize  the  USPS®  to 
originate  an  ACH  debit  from  a  specified 
bank  account.  Existing  EMCA  customers 
that  fund  their  account  from  a  local  trust 
account  will  still  be  required  to 
maintain  minimum  balances. 

This  final  rule  also  revises  the  DMM 
by  adding  provisions  to  close  an  EMCA 
funded  by  ACH  debit  payments. 
EFFECTIVE  date:  October  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grace  Letto,  202-268-7247  or  Garry 


Rodriguez,  202-268-7281,  United  States 
Postal  Service. 

SUPPLEMENTARY  INFORMATION: 

Comments 

There  was  one  internal  comment 
received  on  the  October  10,  2007, 
proposed  rule.  The  commenter 
recommended  the  existing  language  on 
closing  accounts  be  revised  as  a  result 
of  the  addition  of  ACH  debit  payment 
method. 

Based  on  the  internal  comment,  we 
are  updating  DMM  section  414.2.6, 
Closing  Account,  to  maintain  its 
applicability  to  the  remaining  trust 
accounts  while  they  are  being  phased 
out  and  to  add  comparable  provisions 
that  apply  to  ACH  debit  and  credit  card 
payments. 

Current  Policy 

EMCA  customers  could  use  one  of  the 
following  payment  methods  to  fund 
their  accounts: 

a.  Participate  in  the  Centralized 
Account  Processing  System  (CAPS). 

b.  Use  a  personal  or  business  credit 
card. 

c.  Make  an  initial  deposit  with  cash 
or  by  check  of  $250,  or  the  total  postage 
and  fees  expected  during  the  first  4 
weeks  of  account  usage,  whichever  is 
higher.  After  the  first  4  weeks,  the 
minimum  balance  in  the  account  must 
equal  an  average  week’s  postage  and 
fees,  or  $100,  whichever  is  higher. 

The  DMM  currently  provides  the 
USPS  the  right  to  close  an  EMCA  with 
10  days’  written  advance  notice  to  the 
account  holder  if  the  ending  balance  on 
the  mailing  activity  statement  is  below 
the  minimum  balance  required  for  two 
consecutive  months.  The  USPS  may 
also  close  an  account  with  10  days’ 
written  advance  notice  if  the  account 
remains  inactive  for  three  consecutive 
months,  unless  circumstances  warrant 
otherwise  (e.g.,  a  seasonal  mailer, 
positive  balance,  etc.). 

Background 

The  Postal  Service  is  providing  ACH 
debit  as  a  new  method  of  payment  for 
EMCA  customers  emd  eliminating  the 
option  to  open  a  new  EMCA  using  a 
local  trust  account  funded  by  cash  and/ 
or  check  deposits  as  part  of  the  Postal 
Service’s  ongoing  mission  to  help  grow 
revenue  in  a  competitive  market  by 
increasing  efficiencies,  enhancing 
financial  controls,  and  reducing  costs. 

By  using  an  electronic  payment 
option,  customers  will  no  longer  have  to 
go  to  a  Post  Office™  to  make  deposits 
into  their  EMCA  trust  accounts.  This 
new  payment  option  enhances  financial 
control  by  reducing  risk. 
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Summary 

This  final  rule  eliminates  the  option 
to  open  a  new  EMCA  using  a  local  trust 
account  funded  by  cash  and/or  check 
deposits  and  requires  all  new  EMCA 
customers  to  fund  their  accounts  using 
one  of  the  following  payment  methods: 

a.  Use  a  personal  or  business  credit 
card. 

b.  Authorize  the  USPS  to  originate  an 
ACH  debit  from  a  specified  bank 
account. 

c.  Participate  in  the  Centralized 
Account  Processing  System  (CAPS) 
debit  only  if  combined  with  other 
PostalOne!®  accounts  such  as  permit 
imprint.  Periodicals,  and  Business 
Reply  Mail®. 

This  final  rule  also  adds  provisions  to 
close  an  EMCA  that  apply  as  a  result  of 
the  addition  of  ACH  debit  payments. 

Implementation 

The  addition  of  the  ACH  debit 
payment  method,  the  elimination  of 
cash  and  check  deposits  to  open  new 
local  trust  accounts,  and  the  updated 
provisions  to  close  an  account  are 
effective  October  1,  2008. 

Existing  EMCA  customers  who 
deposit  cash  and  checks  in  local  trust 
accounts  will  be  transitioned  to 
electronic  payment  methods.  Details  of 
this  process  will  be  directly 
communicated  to  affected  EMCA 
customers. 

The  Postal  Service  adopts  the 
following  changes  to  Mailing  Standards 
of  the  United  States  Postal  Service, 
Domestic  Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

■  Accordingly,  39  CFR  part  111  is 
amended  as  follows: 

PART  111— [AMENDED] 

■  1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401, 403,  404, 414,  416,  3001-3011,  3201- 
3219, 3403-3406,  3621,  3622,  3626,  3632, 
3633,  and  5001. 

■  2.  Revise  the  following  sections  of 
Mailing  Standards  of  the  United  States 
Postal  Service,  Domestic  Mail  Manual 
(DMM),  as  follows: 

it  -k  ir  it  ^r 

400  Commercial  Parcels 


410  Express  Mail 


414  Postage  Payment  Methods 
***** 

2.0  Corporate  Accounts 
***** 

[Revise  the  heading  and  text  in  2.4  as 
follows:] 

2.4  Payment  Method 

For  opening  and  maintaining  an 
account,  the  mailer  may  do  any  of  the 
following: 

a.  Use  a  personal  or  business  credit 
card. 

b.  Authorize  the  USPS  to  originate  an 
Automated  Clearing  House  (ACH)  debit 
from  a  specified  bank  account. 

c.  Participate  in  the  Centralized 
Account  Processing  System  (CAPS) 
debit  only  if  combined  with  other 
PostalOne!  accounts  such  as  permit 
imprint.  Periodicals,  and  Business 
Reply  Mail. 

d.  Existing  EMCA  customers  who 
deposit  cash  and  checks  in  local  trust 
accounts  must  maintain  a  minimum 
balance  in  the  account  equal  to  an 
average  week’s  postage  and  fees,  or 
$100,  whichever  is  higher. 
***** 

2.6  Closing  Accoimt 

[Revise  the  text  in  2.6  as  follows:] 

The  USPS  may  close  an  account  with 
10  days’  written  advance  notice  to  the 
account  holder  (and  reserves  the  right  to 
refer  closed  corporate  accounts  with 
negative  balances  or  unpaid  mailings  to 
a  collection  agency),  for  any  of  the 
following  reasons: 

a.  The  ending  balance  on  the  mailing 
activity  statement  is  below  the 
minimum  balance  required  for  two 
consecutive  months. 

b.  The  account  remains  inactive  for 
three  consecutive  months,  unless 
circumstances  warrant  otherwise  (e.g.,  a 
seasonal  mailer,  positive  balance,  etc.). 

c.  For  any  unpaid  mailings. 

d.  There  are  repetitive  unpaid 
mailings  due  to  rejection  of  payment  by 
the  account  holders’  credit  card 
company  or  ACH  institution.  The 
closing  of  an  account  due  to  repetitive 
unpaid  mailings  caused  by  the  rejection 
of  the  payment  by  the  banking 
institution  is  subject  to  review  by  the 
manager.  Business  Mail  Entry. 
***** 


Neva  R.  Watson, 

Attorney,  Legislative. 

[FR  Doc.  E8-18886  Filed  8-18-08;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Partial 

[EPA-HQ-OW-2008^95;  FRL-8706-7] 

Withdrawal  of  the  Federal  Water 
Quality  Standards  Use  Designations 
for  Soda  Creek  and  Portions  of  Canyon 
Creek,  South  Fork  Coeur  d’Alene 
River,  and  Blackfoot  River  in  Idaho 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  withdraw  the  Federal  water 
quality  standards  designating  cold  water 
biota  uses  for  Soda  Creek  and  portions 
of  Canyon  Creek,  South  Fork  Coeur 
d’Alene  River,  and  Blackfoot  River  in 
Idaho.  In  July  1997,  EPA  promulgated  a 
Federal  rule  designating  uses  for  water 
bodies  in  the  State  of  Idaho,  including 
the  designation  of  cold  water  biota  for 
Soda  Creek,  and  portions  of  Canyon 
Creek,  South  Fork  Coeur  d’Alene  River, 
and  Blackfoot  River,  with  the  exception 
of  any  portion  in  Indian  country.  These 
Federal  water  quality  standards 
designating  cold  water  biota  uses  are  no 
longer  necessary  since  EPA  approved 
Idaho’s  adopted  uses  that  result  in 
protection  for  cold  water  biota.  EPA  is 
also  withdrawing  the  water  quality 
standards  variance  provision  applicable 
to  these  uses,  because  this  provision  is 
no  longer  necessary  with  the 
withdrawal  of  the  Federal  water  quality 
standards  designating  these  uses. 

DATES:  This  rule  is  effective  on 
November  17,  2008  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  September  18,  2008.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OVV-2008-0495,  by  one  of  the  following 
methods: 

•  www.reguIations.gov:  Follow  the 
online  instructions  for  submitting 
comments. 

•  E-mail:  ow-docket@epa.gov. 

•  Mail  to  either:  Water  Docket,  U.S. 
Environmental  Protection  Agency, 
Mailcode:  2822T,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460  or 
Lisa  Macchio,  U.S.  EPA,  Region  10, 
Mailcode:  OWW-131,  1200  Sixth 
Avenue,  Suite  900,  Seattle,  Washington 
98101,  Attention:  Docket  ID  No.  EPA- 
HQ-OW-2  008-0495. 

•  Hand  Delivery:  EPA  Docket  Center, 
EPA  West  Room  3334,  1301 
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Constitution  Avenue,  NW.,  Washington, 
DC  20004  or  Lisa  Macchio,  U.S.  EPA, 
Region  10, 1200  Sixth  Avenue,  Suite 
900,  Seattle,  WA  98101,  Attention 
Docket  ID  No.  EPA-HQ-OW-2008- 
0495.  Such  deliveries  are  only  accepted 
during  the  Docket’s  normal  hours  of 
operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OW-2008- 
0495.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.reguiations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.regulations.gov 
or  e-mail.  The  www.reguIations.gov  Web 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  e-mail 
comment  directly  to  EPA  without  going 
through  www.regulations.gov  your  e- 
mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.regulations.gov  or  in  hard  copy  at 
two  docket  facilities.  The  OW  Docket 
Center  is  open  from  8:30  until  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  OW  Docket  Center 


telephone  number  is  (202)  566-2426, 
and  the  Docket  address  is  OW  Docket, 
EPA  West,  Room  3334, 1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20004.  The  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744. 
Publicly  available  docket  materials  are 
also  available  in  hard  copy  at  U.S.  EPA, 
Region  10, 1200  Sixth  Avenue,  Suite 
900,  Seattle,  WA  98101.  Docket 
materials  can  be  accessed  from  9  a.m. 
until  3  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  is  (206)  553-1834. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Drake,  U.S.  EPA  Headquarters, 
Office  of  Water,  Mailcode:  4305T,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460;  telephone 
number:  202-564-2926;  fax  number: 
202-566-0409;  e-mail  address: 
drake.wendy@epa.gov  or  Lisa  Macchio, 
U.S.  EPA,  Region  10,  Mailcode:  OWW- 
131, 1200  Sixth  Avenue,  Suite  900, 
Seattle,  Washington  98101;  telephone 
number:  206-553-1834;  fax  number: 
206-553-0165;  e-mail  address: 
macchio.lisa@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  July 
1997,  EPA  promulgated  a  Federal  rule 
designating  uses  for  water  bodies  in  the 
State  of  Idaho,  including  the  designation 
of  cold  water  biota  for  Soda  Creek,  and 
portions  of  Canyon  Creek,  South  Fork 
Cdeur  d’Alene  River,  and  Blackfoot 
River,  with  the  exception  of  any  portion 
in  Indian  country  (62  FR  41183,  July  31, 
1997).  In  March  2000,  Idaho  adopted  a 
revised  use  for  a  segment  of  Blackfoot 
River,  which  chaiiged  from  “Protected 
for  Future  Use”  to  undesignated.  In 
Idaho,  undesignated  waters  are 
protected  for  all  recreational  use  in  and 
on  the  water  and  for  the  propagation  of 
fish,  shellfish,  and  wildlife  (IDAPA 
58.01.02.101.01).  In  March  2002,  Idaho 
adopted  a  lise  designation  of  cold  water 
biota  for  segments  of  Canyon  Creek  and 
South  Fork  Coeur  d’Alene  River.  In 
March  2006,  Idaho  adopted  a  revised 
use  for  Soda  Creek,  which  changed  from 
“NONE”  to  undesignated.  As  described 
in  the  undesignated  surface  waters 
provision  of  Idaho’s  Water  Quality 
Standards  (IDAPA  58.01.02.101.01a), 
the  Idaho  Department  of  Environmental 
Quality  (IDEQ)  applies  cold  water 
aquatic  life  criteria  to  undesignated 
waters  because  it  is  presumed  that  most 
waters  in  the  State  will  support  cold 
water  aquatic  life.  Thus,  cold  water 
aquatic  life  criteria  now  apply  to  Soda 
Creek  and  the  segment  of  the  Blackfoot 
River.  EPA  approved  Idaho’s  revised 
water  quality  standards  for  segments  of 


Canyon  Creek  and  South  Fork  Coeur 
d’Alene  River  on  June  24,  2005,  and  for 
Soda  Creek  on  August  15,  2006.  EPA 
approved  Idaho’s  revised  water  quality 
standards  for  the  segment  of  the 
Blackfoot  River,  except  for  any  portion 
in  Indian  country,  on  August  22,  2006. 
Thus,  the  Federal  water  quality 
standards  designating  Soda  Creek  and 
portions  of  Canyon  Creek,  South  Fork 
Coeur  d’Alene  River,  and  Blackfoot 
River  for  cold  water  biota  use  (40  CFR 
131.33(b))  is  no  longer  necessary,  and 
EPA  is  withdrawing  it  with  this  action. 
EPA  is  also  withdrawing  the  water 
quality  standards  variance  provision 
applicable  to  these  uses  (40  CFR 
131.33(d)),  because  this  provision  is  no 
longer  necessary  with  the  withdrawal  of 
the  Federal  water  quality  standards 
designating  these  uses. 

I.  Why  EPA  Is  Using  a  Direct  Final  Rule 

EPA  is  publishing  this  rule  without  a 

prior  proposed  rule  because  we  view 
this  as  a  noncontroversial  action  and 
anticipate  no  adverse  comment  because 
this  action  withdraws  the  Federal  water 
quality  standards  designating  cold  water 
biota  uses  that  are  no  longer  necessary 
since  EPA  approved  Idaho’s  adopted 
uses  that  result  in  protection  for  cold 
water  biota.  However,  in  the  “Proposed 
Rules”  section  of  today’s  Federal 
Register,  we  are  publishing  a  separate 
document  that  will  serve  as  the 
proposed  rule  to  withdraw  the  Federal 
water  quality  standards  for  these  uses  if 
adverse  comments  are  received  on  this 
direct  final  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  For  further 
information  about  commenting  on  this 
rule,  see  the  ADDRESSES  section  of  this 
document. 

If  EPA  receives  adverse  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  direct  final  rule  will  not  take 
effect.  We  would  address  all  public 
comments  in  any  subsequent  final  rule 
based  on  the  proposed  rule. 

II.  What  Entities  May  Be  Affected  by 
This  Action? 

Citizens  concerned  with  water  quality 
in  Idctho  may  be  interested  in  this 
rulemaking.  Entities  discharging 
pollutants  to  Soda  Creek,  Canyon  Creek, 
South  Fork  Coeur  d’Alene,  and 
Blackfoot  River  in  Idaho  could  be 
indirectly  affected  by  this  rulemaking 
because  water  quality  standards  are 
used  in  determining  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  limits.  Because  this  action 
withdraws  the  Federal  water  quality 
standards  designating  cold  water  biota 
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uses  that  are  no  longer  necessary  since 
EPA  approved  Idaho’s  adopted  uses  that 
result  in  protection  for  cold  water  biota, 
the  effect  of  this  rulemaking  may  only 


occur  when  entities  seek  variances  to 
water  quality  standcU'ds.  Entities  seeking 
variances  from  use  designations  on 
these  waters  will  now  apply  to  the  state, 


and  EPA  will  act  on  the  state’s  decision 
to  grant  the  variance. 

Categories  and  entities  that  may 
ultimately  be  affected  include: 


Category 


Examples  of  potentially  affected  entities 


Industry . I  Industries  discharging  pollutants  to  Soda  Creek,  Canyon  Creek,  South  Fork  Coeur  d’Alene  River,  and  Blackfoot  River  in 

i  Idaho. 

Municipalities  . i  Publicly  owned  treatment  works  discharging  pollutants  to  Soda  Creek,  Canyon  Creek,  South  Fork  Coeur  d’Alene  River, 

I  and  Blackfoot  River  in  Idaho. 


’  This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  NPDES  regulated 
entities  likely  to  be  affected  by  this 
action.  This  table  lists  the  types  of 
entities  that  EPA  is  now  aware  could 
potentially  be  affected  by  this  action. 

III.  What  To  Consider  in  Preparing 
Comments  for  EPA 

A.  Submitting  CBl.  Do  not  submit  this 
information  to  EPA  through 
www.reguIations.gov  or  e-mail.  Clearly 
mark  the  part  or  all  of  the  information 
that  you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that 
is  claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

B.  Tips  for  Preparing  Your  Comments. 
When  submitting  comments,  remember 
to: 

•  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

•  Follow  directions — The  agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

•  Explain  why  you  agree  or  disagree; 
suggest  alternatives  cmd  substitute 
language  for  your  requested  changes. 

•  Describe  emy  assumptions  and 
provide  cmy  technical  information  and/ 
or  data  that  you  used. 

•  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

•  Provide  specific  examples  to 
illustrate  your  concerns,  and  suggest 
alternatives. 


•  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

•  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

IV.  Background 

On  July  31,  1997,  pursuant  to  section 
303(c)  of  the  Clean  Water  Act  (CWA), 
EPA  promulgated  water  quality 
standards  for  Idaho,  which  designated 
several  water  body  segments  for  cold 
water  biota  use.  These  segments 
included:  A  segment  of  the  Blackfoot 
River,  then  identified  as  USB  360 — 
Equalizing  Dam  to  mouth  (with  the 
exception  of  any  portion  in  Indian 
country);  a  segment  of  Canyon  Creek 
(segment  PB  121) — ^below  mining 
impact;  a  segment  of  South  Fork  Coeur 
d’Alene  River  (segment  PB  140S) — 

Daisy  Gulch  to  mouth;  and  Soda  Creek 
(segment  BB  310) — source  to  mouth. 

A.  Blackfoot  River:  In  March  2000,  the 
Idaho  Legislature  adopted  revised  water 
quality  standards,  providing  an 
undesignated  use  for  the  segment  of  the 
Blackfoot  River  that  the  Federal  rule 
addressed  (IDAPA  58.01.02.150.09).  In 
Idaho,  undesignated  waters  are 
protected  for  all  recreational  use  in  and 
on  the  water  and  for  the  propagation  of 
fish,  shellfish,  and  wildlife  (IDAPA 
58.01.02.101.01).  Given  the  flow 
limitations  on  the  Blackfoot  River 
segment,  IDEQ  removed  the  aquatic  life 
use  designation  of  “Protected  for  Future 
Use”  from  the  Blackfoot  River  segment 
and  left  the  use  undesignated  so  that  a 
more  appropriate  aquatic  use 
designation  may  he  described  and 
added  to  Idaho  water  quality  standards 
in  the  future.  As  described  in  the 
undesignated  surface  waters  provision 
(IDAPA  58.01.02.101.01a),  IDEQ  applies 
cold  water  aquatic  life  criteria  to 
undesignated  waters  because  it  is 
presmned  that  most  waters  in  the  State 
will  support  cold  water  aquatic  life.  As 
EPA  stated  in  its  approval  letter  of 
August  22,  2006,  EPA  considers  Idaho’s 
revision  to  provide  a  default  cold  water 
aquatic  life  use  designation  for  the 
Blackfoot  River  segment,  except  for  any 
portion  in  Indian  country.  EPA  would 


consider  any  change  in  the  level  of 
protection  afforded  to  the  Blackfoot 
River  segment  to  be  a  revision  to  Idaho’s 
water  quality  standards,  subject  to  EPA 
review  pursuant  to  40  CFR  part  131.  The 
water  quality  standards  revision  also 
included  a  reformatting  and 
renumbering  of  the  Water  Body/Basin 
Designation  Tables  and  the  segment  of 
the  Blackfoot  River  previously 
identified  as  USB  360  (Equalizing  Dam 
to  mouth)  was  renumbered  to  U.S.-l 
(Fort  Hall  Main  Canal  diversion  to 
mouth),  which  is  within  the  Blackfoot 
Subbasin  of  the  Upper  Snake  Basin. 

Thus,  cold  water  aquatic  life  criteria 
now  apply  to  the  U.S.-l  segment  of  the 
Blackfoot  River,  which  was  formerly 
identified  as  USB  360.  EPA  approved 
Idaho’s  revision,  except  for  any  portion 
in  Indian  country,  on  August  22,  2006. 
The  1997  promulgation  establishing  the 
Federal  water  quality  standards 
designating  uses  for  Blackfoot  River  did 
not  apply  to  waters  in  Indian  country; 
likewise,  EPA’s  approval  of  the  state’s 
designated  use  for  Blackfoot  River 
excludes  waters  in  Indian  country. 

B. -Canyon  Creek  and  South  Fork 
Coeur  d’Alene  River:  On  March  15, 

2002,  the  Idaho  Legislature  adopted 
revised  water  quality  standeurds, 
including  the  cold  water  biota 
designated  use  for  Cemyon  Creek,  which 
was  previously  identified  as  PB  121 
(below  mining  impact)  and  is  now 
renumbered  and  renamed  segment  P-14 
(from  and  including  Gorge  Gulch  to 
mouth);  and  South  Fork  Coeur  d’Alene 
River,  which  was  previously  identified 
as  segment  PB  140S  and  is  now 
renumbered  and  includes  two  segments: 
segment  P-1  (Canyon  Creek  to  mouth) 
and  segment  P—11  (from  and  including 
Daisy  Gulch  to  Canyon  Creek)  (IDAPA 
58.01.02.110.09).  Canyon  Creek  and  the 
South  Fork  Coeur  d’Alene  River  are 
within  the  South  Fork  Coeur  d’Alene 
River  Subbasin  of  the  Panhandle  Basin. 
Canyon  Creek  in  its  entirety,  including 
segments  P-14  (from  and  including 
Gorge  Gulch  to  mouth)  and  P-15  (source 
to  Gorge  Gulch),  is  designated  for  cold 
water  biota.  The  South  Fork  Coeur 
d’Alene  River  is  also  designated  for  cold 
water  biota  use  in  its  entirety;  the  South 
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Fork  Coeur  d’Alene  River  upstream  of 
Daisy  Gulch  (segment  P-13  sourqe  to 
Daisy  Gulch)  was  already  designated  as 
a  cold  water  biota  use.  When  the  State 
first  established  its  water  quality 
standards,  it  included  the  phrase 
“below  mining  impact”  to  identify  a 
number  of  stream  segments  in  order  to 
account  for  the  lingering  adverse 
environmental  effects  of  numerous 
abandoned  mines  in  the  State.  EPA 
recognized  the  concerns  of  the  State  and 
used  the  same  terminology  in  its 
promulgation  of  Federal  standards  on 
July  31,  1997.  EPA  approved  Idaho’s 
revisions  on  June  24,  2005. 

C.  Soda  Creek:  In  March  2006,  the 
Idciho  Legislature  adopted  revised  water 
quality  standards,  removing  the  use 
designation  of  “NONE”  and  providing 
an  undesignated  use  for  Soda  Creek.  In 
Idaho,  undesignated  waters  cne 
protected  for  all  recreational  use  in  and 
on  the  water  and  for  the  propagation  of 
fish,  shellfish,  and  wildlife  (IDAPA 
58.01.02.101.01).  Soda  Creek  had  been 
identified  as  segment  BB  310  (source  to  - 
mouth)  and  is  now  renumbered  and 
includes  three  segments:  segments  B-23 
(Soda  Creek  Reservoir  Dam  to 
Alexander  Reservoir),  B-24  (Soda  Creek 
Reservoir),  and  B-25  (source  to  Soda 
Creek  Reseryoir)  in  the  South  Fork 
Clearwater  Subbasin  of  the  Clearwater 
Basin  (IDAPA  58.01.02.160.02).  IDEQ 
initially  proposed  that  Soda  Creek  be 
designated  for  coldwater  aquatic  life 
use.  However,  due  to  a  lack  of  data, 
particularly  water  temperature  records, 
showing  that  cold  water  aquatic  life 
criteria  were  met.  Soda  Creek  was  left 
undesignated.  As  described  in  the 
undesignated  surface  waters  provision 
(IDAPA  58.01.02.101.01a),  IDEQ  applies 
cold  water  aquatic  life  criteria  to 
undesignated  waters  because  it  is 
presumed  that  most  waters  in  the  State 
will  support  cold  water  aquatic  life. 
Thus,  cold  water  aquatic  life  criteria 
now  apply  to  Soda  Creek.  EPA  approved 
Idaho’s  revision  on  August  15,  2006.  As 
EPA  stated  in  this  approval  letter,  EPA 
considers  Idaho’s  revision  to  provide  a 
default  cold  water  aquatic  life  use 
designation  for  Soda  Creek.  EPA  would 
consider  any  change  in  the  level  of 
protection  afforded  to  Soda  Creek  to  be 
a  revision  to  Idaho’s  water  quality 
standards,  subject  to  EPA  review 
pursuant  to  40  CFR  part  131. 

D.  EPA-approved  Use  Designations 
and  Criteria:  For  Blackfoot  River  (US-1) 
and  Soda  Creek  (B-23,  B-24,  and  B-25), 
the  State  now  applies  an  undesignated 
use  that  is  practically  equivalent  to  the 
aquatic  life  use  established  by  EPA  in  its 
July  31,  1997,  rulemaking  because  cold 
water  biota  criteria  apply.  Specifically, 


Idaho’s  undesignated  surface  waters 
provision  states  (IDAPA  58.01.02.101): 

“Surface  waters  not  designated  in  Sections 
110  through  160  shall  be  designated 
according  to  Section  39-3604,  Idaho  Code, 
taking  into  consideration  the  use  of  the 
surface  water  and  such  physical,  geological, 
chemical,  and  biological  measures  as  may 
affect  the  surface  water.  Prior  to  designation, 
undesignated  waters  shall  be  protected  for 
beneficial  uses,  which  includes  all 
recreational  use  in  and  on  the  water  and  the 
protection  and  propagation  of  fish,  shellfish, 
and  wildlife,  wherever  attainable. 

a.  Because  [IDEQ]  presumes  most  waters  in 
the  state  will  support  cold  water  aquatic  life 
and  primary  or  secondary  contact  recreation 
beneficial  uses,  [IDEQ]  will  apply  cold  water 
aquatic  life  and  primary  or  secondary  contact 
recreation  criteria  to  undesignated  waters 
unless  Sections  lOl.Ol.b  and  101.01c.  are 
followed. 

b.  During  the  review  of  any  new  or  existing 
activity  on  an  undesignated  water,  [IDEQ] 
may  examine  all  relevant  data  or  may  require 
the  gathering  of  relevant  data  on  beneficial 
uses;  pending  determination  in  Section 

101. 01. c.  existing  activities  will  be  allowed  to 
continue. 

c.  If,  after  review  and  public  notice  of 
relevant  data,  it  is  determined  that  beneficial 
uses  in  addition  to  or  other  than  cold  water 
aquatic  life  and  primary  or  secondary  contact 
recreation  are  appropriate,  then  [IDEQ]  will: 

i.  Complete  the  review  and  compliance 
determination  of  the  activity  in  context  with 
the  new  information  on  beneficial  uses,  and 

ii.  Initiate  rulemaking  necessary  to 
designate  the  undesignated  water,  including 
providing  all  necessary  data  and  information 
to  support  the  proposed  designation.” 

For  Canyon  Creek  (P-14)  and  South 
Fork  Coeur  d’Alene  River  (P-1  and  P- 
11),  the  State  now  applies  an  aquatic  life 
use  designation  that  is  the  same  as  the 
one  established  by  EPA  in  its  July  31, 
1997  rulemaking  (“cold  water  biota”). 
Therefore,  withdrawing  the  Federal 
water  quality  standards  designating 
these  uses  will  not  result  in  a  change  in 
the  level  of  protection  afforded  to  Soda 
Greek,  Canyon  Creek,  South  Fork  Coeur 
d’Alene  River,  or  Blackfoot  River. 

EPA’s  action  to  remove  the  federal 
water  quality  standards  that  designated 
uses  for  Soda  Creek  and  portions  of 
Canyon  Creek,  South  Fork  Coeur 
d’Alene  River,  and  Blackfoot  River  does 
not  change  the  water  quality  criteria  that 
apply  to  these  water  bodies.  Idaho’s 
water  quality  criteria  that  provide 
protection  for  the  cold  water  aquatic  life 
use  are  found  in  several  section^  of 
Idaho’s  water  quality  standards. 
Specifically,  the  general  surface  water 
criteria  applicable  to  all  surface  waters 
in  Idaho  are  provided  in  IDAPA 
58.01.02.200,  and  numeric  criteria  for 
toxic  substances  for  waters  designated 
for  aquatic  life  use  apply  per  IDAPA 
58.01.02.210a.  IDAPA  58.01.02.250 
provides  additional  aquatic  life  criteria 


applicable  to  the  segments  from  which 
the  federal  water  quality  standards  are 
being  withdrawn,  including  general 
criteria  for  pH  and  dissolved  gas  that 
apply  to  all  aquatic  life  use  designations 
(IDAPA  58.01.02.250.01),  as  well  as  cold 
water  criteria  for  dissolved  oxygen, 
temperature,  ammonia  (acute  and 
chronic),  and  turbidity  that  apply  to 
waters  designated  for  cold  water  aquatic 
life  (IDAPA  58.01.02.250.02). 

E.  Water  Quality  Standards  Variance: 
In  promulgating  Federal  water  quality 
standards  designating  uses  for  Idaho 
waters,  EPA  also  included  a  water 
quality  standards  variance  provision  (40 
CFR  131.33(d))  authorizing  the  EPA 
Region  10  Regional  Administrator  to 
grant  variances  from  the  Federal  water 
quality  standards  that  designated  the 
cold  water  biota  uses.  Because  today’s 
rule  removes  the  Federal  water  quality 
standards  designating  these  uses, 
provision  40  CFR  131.33(d)  is  no  longer 
necessary  and  is  also  withdrawn  with 
this  action.  Idaho  has  adopted  its  own 
water  quality  standards  variance 
provision  (IDAPA  58.01.02.260),  which 
was  approved  by  EPA  on  June  25,  1996. 

V.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

This  action  withdraws  Federal 
•  requirements  applicable  to  Idaho  and 
imposes  no  regulatory  requirements  on 
any  person  or  entity,  does  not  interfere 
with  the  action  or  planned  action  of 
another  agency,  and  does  not  have  any 
budgetary  impacts  or  raise  novel  legal  or 
policy  issues.  The  action  imposes  no 
additional  cost  on  the  regulated 
community  because  it  will  not  change 
the  level  of  environmental  protection 
already  achieved.  The  rule  imposes  only 
minimal  additional  effort  on  the  State  of 
Idaho  as  the  regulator,  because  entities 
seeking  variances  from  use  designations 
will  now  apply  to  the  state  instead  of  to 
EPA.  Thus,  it  has  been  determined  that 
this  rule  is  not  a  “significant  regulatory 
action”  under  the  terms  of  Executive 
Order  12866  (58  FR  51735,  October  4, 
1993)  and  is  therefore  not  subject  to 
review  under  the  Executive  Order. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.),  because  it 
is  administratively  withdrawing  Federal 
requirements  that  no  longer  need  to 
apply  to  Idaho.  Burden  is  defined  at  5 
CFR  1320.3(b). 


48304 


Federal  Register/ Vol.  73,  No.  161 /Tuesday,  August  19,  2008 /Rules  and  Regulations 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 

(5  U.S.C.  601  et  seq.),  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  requires 
an  agency  to  prepare  a  regulatory 
flexibility  analysis  of  a  rule  that  is 
subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  significant 
economic  impact  on  a  substemtial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jmisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  action  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  (SB A)  regulations  at  13 
CFR  121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

This  rule  imposes  no  regulatory 
requirements  or  costs  on  any  small 
entity.  Therefore.  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  Public  Law  104-4 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  Tribal,  and 
local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Federal  mandates”  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 


Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
governnient  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today’s  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  Tribal,  or  local  governments  or 
the  private  sector  because  it  imposes  no 
enforceable  duty  on  any  of  these 
entities.  Thus,  today’s  rule  is  not  subject 
to  the  requirements  of  UMRA  sections 
202  and  205.  Similarly,  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  and  is  therefore  not  subject 
to  UMRA  section  203. 

Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
“meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 

This,  rule  does  not  have  federalism  . 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule 
imposes  no  regulatory  requirements  on 
any  State,  Tribal,  or  local  government. 
The  rule  imposes  only  minimal 
additional  effort  on  the  State  of  Idaho  as 
the  regulator,  because  entities  seeking 
variances  from  use  designations  will 
now  apply  to  the  state  instead  of  to  EPA. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 


Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  This  rule  does  not  have 
tribal  implications,  as  specified  in 
Executive  Order  13175.  It  imposes  no 
regulatory  requirements  or  costs  on  any 
Tribal  government.  It  does  not  bave 
substantial  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Executive  Order  13045  (Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks) 

This  rule  is  not  subject  to  Executive 
Order  13045,  entitled  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  EPA  has  no 
reason  to  believe  the  environmental 
health  or  safety  risks  addressed  by  this 
action  present  a  disproportionate  risk  to 
children. 

Executive  Order  13211  (Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use) 

This  rule  is  not  subject  to  Executive 
Order  13211,  “Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use”  (66 
FR  28355,  May  22,  2001),  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  ej^planations 
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when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  action  does  not  involved 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

Executive  Order  12898  (Federal  Actions 
To  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations) 

Executive  Order  12898  (59  FR  7629, 
February  16, 1994)  establishes  Federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
Federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  hurntm  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this  direct 
final  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations, 
because  it  does  not  affect  the  level  of 
protection  provided  to  human  health  or 
the  environment. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2)  and  will  be 
effective  on  November  17,  2008. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control.  Water  quality 
standards. 


Dated;  August  13,  2008. 

Stephen  L.  Johnson, 

Administrator. 

m  For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  131  is  amended 
as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

■  1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

§131.33  [Amended] 

■  2.  Section  131.33  is  amended  by 
removing  and  reserving  paragraph  (b) 
and  by  removing  paragraph  (d). 

[FR  Doc.  E8-19201  Filed  8-18-08;  8:45  am] 
BILLING  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  27 

[WT  Docket  Nos.  03-66;  RM-10586;  03-67; 
02-68;  IB  Docket  No.  02-364;  ET  Docket 
No.  00-258;  DA  08-1879] 

Facilitating  the  Provision  of  Fixed  and 
Mobile  Broadband  Access, 

Educational  and  Other  Advanced 
Services  in  the  2150-2162  and  2500- 
2690  MHz  Bands 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  extension  of  time  for 
filing  replies  to  oppositions  to  petition 
for  reconsideration. 

SUMMARY:  In  this  document,  the 
Commission  extends  the  deadline  for 
filing  replies  to  oppositions  to  petition 
for  reconsideration.  This  action  is  taken 
in  order  to  allow  the  Educational 
Broadband  Service  (EBS)  and 
Broadband  Radio  Service  (BRS) 
communities  to  discuss  the  complex 
issues  at  stake  and  develop  consensus 
approaches  where  possible. 

DATES:  Replies  to  oppositions  are  due  on 
or  before  September  5,  2008. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  You  may  submit 
replies  to  oppositions  to  petition  for 
reconsideration,  identified  by  WT 
Docket  No.  03-66,  RM-10586,  by  any  of 
the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Federal  Communications 
Commission’s  Web  Site:  http:// 
www.fcc.gov/cgb/ecfs/.  Follow  the 
instructions  for  submitting  comments. 


•  People  with  Disabilities:  Contact 
the  FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  by  e-mail:  FCC504@fcc.gov 
or  phone:  (202)  418-0530  or  TTY:  (202) 
418-0432. 

For  detailed  instructions  for 
submitting  replies  to  oppositions  to 
petition  for  reconsideration  and 
additional  information  on  the 
rulemaking  process,  see  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Schauble,  Deputy  Chief,  Broadband 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554,  at  (202)  418- 
0797  or  via  the  Internet  to 
John.Schauble@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  an  Order,  DA  08-1879 
adopted  and  released  by  the  FCC  on 
August  8,  2008  in  WT  Docket  No.  03- 
66,  RM-10586.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  ft’om 
the  Commission’s  duplicating 
contractor.  Best  Copy  and  Printing,  Inc. 
(BCPI),  Portals  II,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554, 
(202)  488-5300,  facsimile  (202)  488- 
5563,  or  via  e-mail  at  fcc@bcpiweb.com. 
The  complete  text  is  also  available  on 
the  Commission’s  Web  site  at  http:// 
wireless.fcc.gov/edocspublic/ 
attachment/DA-08-1879Aldoc.  This 
full  text  may  also  be  downloaded  at: 
http :// wireless. f cc.gov/ releases. h  tml. 
Alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille) 
are  available  by  contacting  Brian  Millin 
at  (202)  418-7426,  TTY  (202)  418-7365, 
or  via  e-mail  to  bmillin@fcc.gov. 

Summary  of  the  Order 

1.  On  March  20,  2008,  the 
Commission  released  a  Fourth 
Memorandum  Opinion  and  Order  (73 
FR  26032,  May  8,  2008)  in  the  above- 
captioned  proceeding.  Petitions  for 
reconsideration  of  the  Fourth 
Memorandum  Opinion  and  Order  were 
due  on  June  9,  2008,  oppositions  to 
petitions  for  reconsideration  were  due 
on  July  29,  2008,  and  replies  to 
oppositions  were  due  on  August  13, 
2008. 

2.  On  June  9,  2008,  the  Wireless 
Communications  Association 
International,  Inc.  (WCA)  timely  filed  a 
Petition  for  Reconsideration  of  the 
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Fourth  Memorandum  Opinion  and 
Order.  On  July  29,  2008,  the  National 
EBS  Association  (NEBSA),  Texas  State 
Technical  College — Sweetwater  (TSTC), 
the  ITFS/2.5  GHz  Mobile  Engineering  &■ 
Development  Alliance,  Inc.  (IMWED), 
and  the  Hispanic  Information  and 
Telecommunications  Network,  Inc. 
(HITN)  timely  filed  oppositions  to 
WCA’s  petition  for  reconsideration. 

3.  On  August  6,  2008,  WCA  filed  a 
motion  for  extension  of  time  to  extend 
the  deadline  for  filing  replies  to  the 
oppositions  to  WCA’s  petition  for 
reconsideration  of  the  Fourth 
Memorandum  Opinion  and  Order  from 
August  13,  2008  to  September  5,  2008. 
WCA’s  petition  sought,  in  part,  a 
reconsideration  of  the  Commission’s 
decision  to  limit  leases  entered  into 
before  January  10,  2005  to  15  years  from 
the  date  of  execution.  In  their  respective 
oppositions,  HITN  and  NEBSA  have 
proposed  new  clarifications  to  the 
Commission’s  leasing  policies.  No  party 
has  opposed  the  extension  request. 

4.  It  is  the  policy  of  the  Commission 
that  extensions  of  time  are  not  routinely 
granted.  Such  extensions  may  be 
warranted  when,  among  other  reasons, 
the  additional  time  will  serve  the  public 
interest.  We  find  that  providing  a 
limited  extension  will  serve  the  public 
interest  by  allowing  parties  to  discuss 
the  complex  issues  at  stake  and  develop 
consensus  approaches  where  possible. 
We  therefore  grant  WCA’s  motion  for 
extension  of  time  by  extending  the 
deadline  to  file  replies  to  the 
oppositions  on  or  before  September  5, 
2008. 

Ordering  Clauses 

5.  It  is  ordered  that,  pursuant  to 
section  4(iJ  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  154(i), 
and  §  1.46  of  the  Commission’s  rules,  47 
CFR  1.46,  that  the  Motion  for  Extension 


of  Time  filed  by  the  Wireless 
Communications  Association 
International,  Inc.  on  August  6,  2008  is 
granted,  and  the  time  for  filing  replies 
to  opposition  in  this  proceeding  is 
extended  to  September  5,  2008. 

6.  This  action  is  taken  under 
delegated  authority  pursuant  to  §§  0.131 
and  0.331  of  the  Commission’s  rules,  47 
CFR  0.131,  0.331. 

Federal  Communications  Commission. 

James  D.  Schlichting, 

Acting  Chief,  Wireless  Telecommunications 
Bureau. 

[FR  Doc.  E8-19181  Filed  8-18-08;  8:45  am] 
BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  061109296-7009-02] 

RIN  0648-XJ49 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Bluefish  Fishery; 
Quota  Transfer 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  inseason  quota 
transfer. 

SUMMARY:  NMFS  announces  that  the 
State  of  North  Carolina  is  transferring 
commercial  bluefish  quota  to  the  State 
of  New  York  from  its  2008  quota.  By 
this  action,  NMFS  adjusts  the  quotas 
and  announces  the  revised  commercial 
quota  for  each  state  involved. 

DATES:  Effective  August  18,  2008, 
through  December  31,  2008. 


FOR  FURTHER  INFORMATION  CONTACT: 

Emily  Bryant,  Fishery  Management 
Specialist,  (978)  281-9244,  fax  (978) 
281-9135. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  Atlantic 
bluefish  fishery  are  found  at  50  CFR  part 
648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  Florida  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  is  described  in  §  648.160. 

Two  or  more  states,  under  mutual 
agreement  and  with  the  concurrence  of 
the  Administrator,  Northeast  Region, 
NMFS  (Regional  Administrator),  can 
transfer  or  combine  bluefish  commercial 
quota  under  §  648.160(f).  The  Regional 
Administrator  is  required  to  consider 
the  criteria  set  forth  in  §  648.160(f)(1)  in 
the  evaluation  of  requests  for  quota 
transfers  or  combinations. 

North  Carolina  has  agreed  to  transfer 
100,000  lb  (45,359  kg)  of  its  2008 
commercial  quota  to  New  York.  The 
Regional  Administrator  has  determined 
that  the  criteria  set  forth  in 
§  648.160(f)(1)  have  been  met.  The 
revised  bluefish  quotas  for  calendar  year 
2008  are;  New  York,  847,057  lb  (384,218 
kg);  and  North  Carolina,  2,365,973  lb 
(1,073,187  kg). 

Classification 

This  action  is  taken  under  50  CFR 
part  648  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  13,  2008. 

Emily  H.  Menashes, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E8-19190  Filed  8-18-08;  8:45  am] 
BILLING  CODE  3510-22-S 


48307 


Proposed  Rules 
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Tuesday,  August  19,  2008 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2007-28283;  Directorate 
Identifier  200&-NM-254-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  -700,  -700C,  -800  and 
-900  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
reopening  of  comment  period. 

SUMMARY:  We  are  revising  an  earlier 
proposed  airworthiness  directive  (AD) 
for  certain  Boeing  Model  737-600,  -700, 
-700C,  -800  and  -900  series  airplanes. 
The  original  NPRM  would  have 
required  a  one-time  general  visual 
inspection  of  frames  between  body 
station  (BS)  360  and  BS  907  to 
determine  if  certain  support  brackets  of 
the  air  conditioning  (A/C)  outlet 
extrusions  are  installed;  medium-  and 
high-frequency  eddy  current  inspections 
for  cracking  of  the  frames  around  the 
attachment  holes  of  the  subject  brackets: 
and  repair  if  necessary.  The  original 
NPRM  would  also  have  required 
installing  new,  improved  fittings  for  all 
support  brackets  of  the  A/C  outlet 
extrusions  between  B.S  360  and  BS  907. 
The  original  NPRM  resulted  from 
numerous  reports  of  multiple  cracks  in 
the  frames  around  the  attachment  holes 
of  certain  support  brackets  of  the  A/C 
outlet  extrusions.  This  action  revises  the 
original  NPRM  by  adding  an  airplane  to 
the  applicability  and  reducing  the 
compliance  time  for  certain  airplanes. 
We  are  proposing  this  supplemental 
NPRM  to  prevent  frame  cracking, 
which,  if  not  corrected,  could  lead  to  a 
severed  frame  that,  combined  with 
cracking  of  the  skin  lap  splice  above 
stringer  10,  could  result  in  rapid 
decompression  nf  the  airplane. 


DATES:  We  must  receive  comments  on 
this  supplemental  NPRM  by  September 
15,  2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  idenfified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207,  for  the  service 
information  identified  in  this  proposed 
AD. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Lockett,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  917-6447;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2007-28283:  Directorate  Identifier 
2006-NM-254-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory. 


economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  (the  “original 
NPRM”)  to  amend  14  CFR  part  39  to 
include  an  airworthiness  directive  (AD) 
that  would  apply  to  certain  Boeing 
Model  737-600,  -700,  -700C,  -800  and 
-900  series  airplanes.  That  original 
NPRM  was  published  in  the  Federal 
Register  on  May  25,  2007  (72  FR  29280). 
That  original  NPRM  proposed  to  require 
a  one-time  general  visual  inspection  of 
frames  between  body  station  (BS)  360 
and  BS  907  to  determine  if  certain 
support  brackets  of  the  air  conditioning 
(A/C)  outlet  extrusions  are  installed; 
medium-  and  high-frequency  eddy 
current  inspections  for  cracking  of  the 
frames  around  the  attachment  holes  of 
the  subject  brackets;  and  repair  if 
necessary.  That  original  NPRM  also 
proposed  to  require  installing  new, 
improved  fittings  for  all  support 
brackets  of  the  A/C  outlet  extrusions 
between  BS  360  and  BS  907. 

Actions  Since  Original  NPRM  Was 
Issued 

Since  we  issued  the  original  NPRM, 
Boeing  has  issued  Special  Attention 
Service  Bulletin  737-25-1544,  Revision 
1,  dated  January  16,  2008.  The  revised 
service  bulletin  adds  an  airplane  to  the 
effectivity  and  deletes  all  references  to 
an  unreleased  service  bulletin.  The 
service  bulletin  also  reduces  inspection 
thresholds  for  airplanes  on  which 
Boeing  Business  Jet  (BBJ)  lower  cabin 
altitude  modification  has  been 
incorporated  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
ST01697SE. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
considered  the  comments  received  from 
the  commenters. 
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Support  for  the  Original  NPRM 

Boeing  concius  with  the  content  of 
the  original  NPRM. 

Request  To  Clarify  Inspection 
Requirements 

AirTran  Airways  requests  that  we 
clarify  the  inspection  requirements  of 
the  NPRM.  AirTran  suggests  that  we 
revise  paragraphs  (g)  and  (h)  of  the 
NPRM  to  specify  that,  in  accordance 
with  Boeing  Special  Attention  Service 
Bulletin  737-25-1544,  dated  October  4, 
2006,  some  frames  between  body  station 
(BS)  360  and  BS  907  are  excluded  from 
the  inspection  requirements  of  the 
service  bulletin.  AirTran  asserts  that 
this  will  help  to  ensure  that  the 
inspection  requirements  of  the  original 
NPRM  do  not  deviate  from  the 
procedures  described  in  the  service 
bulletin. 

We  partially^agree  with  this  request. 
Some  frames  are  machined  or  fabricated 
from  a  thicker  material  or  have  a  three- 
rivet  attachment  fitting,  rather  than  the 
two-rivet  attachment  fitting.  Further,  the 
notes  of  Step  3.B.1  of  “Part  1 — Access” 
of  the  Accomplishment  Instructions  of 
the  service  bulletin  specify  that  these 
frames  are  not  subject  to  the 
inspections.  Therefore,  we  have  revised 
paragraph  (g)  of  the  supplemental 
NPRM  to  clarify  that  certain  frames  are 
not  subject  to  the  inspection 
requirements  of  the  proposed  AD. 

However,  paragraph  (h)  of  the 
supplemental  NPRM  refers  to  the 
modification,  which  affects  all  frames 
between  BS  360  and  BS  907;  therefore, 
it  is  not  appropriate  to  exempt  the 
frames  specified  by  the  commenter  ft’om 
the  requirements  of  paragraph  (h)  of  the 
supplemental  NPRM.  As  specified  in 
paragraph  (h)  of  the  supplemental 
NPRM  all  frames  are  affected.  We  have 
not  changed  the  supplemental  NPRM  in 
this  regard. 

Compliance  Time  for  Certain  Airplanes 

We  have  determined  from  Boeing 
Special  Attention  Service  Bulletin  737- 


25-1544,  Revision  1,  dated  January  16, 
2008,  that  the  compliance  time  for 
airplanes  on  which  BBJ  lower  cabin 
altitude  modification  has  been 
incorporated  in  accordance  with  STC 
ST01697SE  must  be  reduced  by  one-half 
for  the  flight  cycle  compliance  time. 
Therefore,  we  have  added  new 
paragraph  (i)  to  the  supplemental  NPRM 
to  define  the  compliance  time  for  these 
airplanes  as:  Before  the  accumulation  of 
18,000  total  flight  cycles,  or  within  72 
months  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

Credit  for  Use  of  Original  Issue  of 
Service  Bulletin 

We  have  revised  this  supplemental 
NPRM  to  refer  to  Boeing  Special 
Attention  Service  Bulletin  737-25- 
1544,  Revision  1,  dated  January  16, 

2008,  as  the  appropriate  source  of 
service  information  for  doing  the 
requirements  of  the  proposed  AD. 
Therefore,  we  have  added  new 
paragraph  (j)  to  the  supplemental  NPRM 
to  give  credit  for  actions  done  prior  to 
the  effective  date  of  the  AD  according  to 
Boeing  Special  Attention  Service 
Bulletin  737-25-1544,  dated  October  4, 
2006.  We  have  also  re-identified 
paragraph  (i)  of  the  original  NPRM  as 
paragraph  (k)  of  the  supplemental 
NPRM. 

Clarification  of  Paragraph  (g)(1)  of  the 
NPRM 

Paragraph  (g)(1)  of  the  NPRM 
specifies  that  for  any  support  bracket 
not  attached  with  a  two-rivet  attachment 
fitting,  no  further  action  is  required  by 
paragraph  (g)  of  the  NPRM. 

We  have  revised  paragraph  (g)(1)  of 
the  supplemental  NPRM  to  specify  that 
for  any  support  bracket  attached  with 
three  or  more  rivets,  no  further  action  is 
required  by  paragraph  (g)  of  the 
supplemental  NPRM. 

Clarification  of  Compliance  Time  in 
Paragraph  (g)(2)  of  the  NPRM 

Paragraph  (g)(2)  of  the  NPRM  does  not 
specify  a  compliance  time  for  doing  the 

Estimated  Costs 


inspections  specified  in  that  paragraph. 
We  intended  that  the  inspections  be 
done  within  the  same  compliance  time 
specified  in  paragraph  (g)  of  the  NPRM. 
We  have  added  the  compliance  time 
specified  in  paragraph  (g)  of  the 
supplement^  NPRM  to  paragraph  (g)(2) 
of  the  supplemental  NPRM. 

Clarification  of  Unsafe  Condition 
Statement 

We  have  replaced  the  phrase  “to 
detect  and  correct”  in  the  unsafe 
condition  statement  in  the  Summary 
and  in  paragraph  (d)  of  the 
supplemental  NPRM  with  the  phrase 
“to  prevent”  to  clarify  that  the  actions 
in  this  supplemental  NPRM  are 
intended  to  prevent  the  identified 
unsafe  condition. 

FAA’s  Determination  and  Proposed 
Requirements  of  the  Supplemental 
NPRM 

We  are  proposing  this  supplemental 
NPRM  because  we  evaluated  all 
pertinent  information  and  determined 
an  unsafe  condition  exists  and  is  likely 
to  exist  or  develop  on  other  products  of 
the  same  type  design.  Certain  changes 
described  above  expand  the  scope  of  the 
original  NPRM.  As  a  result,  we  have 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  the  public  to 
comment  on  this  supplemental  NPRM. 

Costs  of  Compliance 

There  are  about  1,679  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
This  proposed  AD  would  affect  about 
626  airplanes  of  U.S.  registry.  The 
following  table  provides  the  estimated 
costs  for  U.S.  operators  to  comply  with 
this  proposed  AD,  at  an  average  labor 
rate  of  $80  per  work  hour.  Operators 
should  note  that  special  cold  working 
tools  and  sleeves  will  be  needed  if  any 
repair  is  required,  which  may  increase 
costs. 


Action 

Work  hours 

Parts 

Cost  per  airplane 

Fleet  cost 

General  visual  inspection  .. 
MFEC  and  HFEC  inspec¬ 
tions. 

Replace  support  fittings . 

1  . 

No  parts  required . 

$80  . -. . . 

$50,080. 

Up  to  $10,817,280. 

Up  to  $68,245,894. 

Between  170  and  216 . 

1 

Between  258  and  346 . 

No  parts  required  . 

Between  $56,095  and 
$81,339. 

Between  $13,600  and 
$17,280. 

Between  $76,735  and 

1  $109,019.  i 

1 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 


section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 


detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  unde/ 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
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General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979),  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  tbe  criteria  of  the  Regulatory 
Flexibility  Act. 

You  can  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
tbe  following  new  AD: 

Boeing:  Docket  No.  FAA-2007-28283: 

Directorate  Identifier  2006-NM-254-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by 
September  15,  2008. 

Affected  ADs 

(b)  None. 


Applicability 

(c)  This  AD  applies  to  Boeing  Model  737- 
600,  -700,  -700C,  -800  and  -900  series  ^ 
airplanes;  certificated  in  any  category;  as 
identified  in  Boeing  Special  Attention 
Service  Bulletin  737-25-1544,  Revision  1, 
dated  January  16,  2008. 

Unsafe  Condition 

(d)  This  AD  results  from  numerous  reports 
of  multiple  cracks  in  the  frame  around  the 
attachment  holes  of  the  support  bracket  of  ‘ 
the  air  conditioning  (A/C)  outlet  extrusion. 

We  are  issuing  this  AD  to  prevent  frame 
cracking,  which,  if  not  corrected,  could  lead 
to  a  severed  frame  that,  combined  with 
cracking  of  the  skin  lap  splice  above  stringer 
10,  could  result  in  rapid  decompression  of 
the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Service  Bulletin  Reference 

(f)  The  term  “service  bulletin,”  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Boeing  Special  Attention 
Service  Bulletin  737-25-1544,  Revision  1, 
dated  January  16,  2008. 

Inspections 

(g)  Before  the  accumulation  of  36,000  total 
flight  cycles,  or  within  72  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  except  as  required  by  paragraph  (i)  of 
this  AD:  Do  a  general  visual  inspection  to 
determine  if  the  support  brackets  of  the 
A/C  outlet  extrusions  between  body  station 
(BS)  360  and  BS  907  have  two-rivet 
attachment  fittings  in  accordance  with  Part  2 
of  the  service  bulletin,  except  at  the  locations 
identified  in  the  notes  of  Step  3.B.1  of  Part 

1  of  the  service  bulletin. 

(1)  For  any  support  bracket  attached  with 
three  or  more  rivets;  No  further  action  is 
required  by  paragraph  (g)  of  this  AD. 

(2J  For  any  subject  support  bracket  having 
a  two-rivet  attachment  fitting:  Before  the 
accumulation  of  36,000  total  flight  cycles,  or 
within  72  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  except  as 
required  by  paragraph  (i)  of  this  AD,  do 
medium-  and  high-frequency  eddy  current 
inspections  for  cracking  of  the  frame  around 
the  attachment  holes  of  the  support  bracket, 
in  accordance  with  Part  2  of  the  service 
bulletin.  If  any  cracking  is  discovered,  before 
further  flight,  repair  the  cracking  in 
accordance  with  Part  3  of  the  service 
bulletin. 

Modification 

(h)  Except  as  required  by  paragraph  (i)  of 
this  AD:  Before  the  accumulation  of  36,000 
total  flight  cycles,  or  within  72  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  replace  the  support  fittings  of  all 
A/C  outlet  extrusions  between  BS  360  and  BS 
907  with  new,  improved  support  fittings,  in 
accordance  with  Part  4  of  the  service 
bulletin. 


Compliance  Time  for  Certain  Airplanes 

(i)  For  airplanes  on  which  Boeing  Business 
Jet  (BBJ)  lower  cabin  altitude  modification  is 
incorporated  in  accordance  with 
Supplemental  Type  Certificate  ST01697SE: 
Before  the  accumulation  of  18,000  total  flight 
cycles,  or  within  72  months  after  the  effective 
date  of  this  AD,  whichever  occurs  later,  do 
the  actions  specified  in  paragraphs  (g)  and  (h) 
of  this  AD. 

Actions  Accomplished  According  to 
Previous  Issue  of  Service  Bulletin 

(j)  Actions  accomplished  before  the 
effective  date  of  this  AD  according  to  Boeing 
Special  Attention  Service  Bulletin  737-25- 
1544,  dated  October  4,  2006,  are  considered 
acceptable  for  compliance  with  the 
corresponding  actions  specified  in  this  AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(k) (l)  The  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  ATTN: 
Wayne  Lockett,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA,  Seattle 
AGO,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356,  telephone  (425) 
917-6447,  fax  (425)  917-6590,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  in  accordance  with  the  procedures 
found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39. 19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  /UD,  if  it  is  approved  by  an 
Authorized  Representative  for  the  Boeing 
Commercial  Airplanes  Delegation  Option 
Authorization  Organization  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  those  findings.  For  a  repair  method  to 
he  approved,  the  repair  mu.st  meet  the 
certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  this  AD. 

Issued  in  Renton,  Washington,  on  August 
7,  2008. 

All  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-19149  Filed  8-18-08;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-0891 ;  Directorate 
Identifier  2008-CE-046-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Viking  Air 
Limited  DHC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

Three  instances  have  occurred  in  which 
the  aircraft  took  off  with  pre-mod  6/1676 
flight  control  gust  locks  still  installed, 
sometimes  with  disastrous  results. 

Based  on  preliminary  investigation,  the 
FAA  and  National  Transportation  Safety 
Board  (NTSB)  believe  that  an  attempted 
takeoff  with  the  gust  locks  installed 
could  be  the  cause  of  a  recent  accident 
in  Hyannis,  Massachusetts.  The 
proposed  AD  would  require  actions  that 
are  intended  to  address  the  unsafe 
condition  described  in  the  MCAI. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  September  18, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov;  or  in  person  at  the 


Docket  Management  Futility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  (800)  647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fabio  Buttitta,  Aerospace  Engineer, 

FAA,  New  York  Certification  Office, 
1600  Stewart  Avenue,  Suite  410, 
Westbury,  New  York  11590;  telephone: 
(516)  228-7303;  fax:  (516)  794-5531. 


We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-0891;  Directorate  Identifier 
2008-CE-046-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  Jhis  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 


Transport  Canada,  which  is  the 
aviation  authority  for  Canada,  has 
issued  AD  No.  CF-90-01,  dated  January 
31, 1990  (referred  to  after  this  as  “the 
MCAI”),  to  correct  an  unsafe  condition 
for  the  specified  products.  The  MCAI 
states: 

Three  instances  have  occurred  in  which 
the  aircraft  took  off  with  pre-mod  6/1676 
flight  control  gust  locks  still  installed, 
sometimes  with  disastrous  results. 

To  minimize  the  possibility  of  an 
attempted  take-off  with  the  gust  locks 
inadvertently  installed,  and  to  reduce  the 
possibility  of  the  aircraft  becoming  airborne 
should  such  a  take-off  be  attempted, 
accomplish  the  following: 

1.  Incorporate  de  Havilland  Modification 
6/1676  which  ensures  downward  deflection 
of  the  elevators  when  the  control  locks  are 
engaged. 

2.  Incorporate  de  Havilland  Modification 
6/1726  to  add  to  the  control  lock  a  warning 
flag  which  masks  essential  flight  instruments 
on  the  pilot’s  instrument  panel. 


3.  The  ipodifications  in  paragraphs  1  and 
2  above  are  to  be  accomplished  in  accordance 
with  de  Havilland  Service  Bulletin  6/508 
dated  15  December  1989,  or  later  revisions 
approved  by  the  Director,  Airworthiness 
Branch,  Transport  Canada,  Ottawa. 

Based  on  preliminary  investigation,  the 
FAA  and  NTSB  believe  that  an 
attempted  takeoff  with  the  gust  locks 
installed  could  be  the  cause  of  a  recent 
accident  in  Hyannis,  Massachusetts. 


Boeing  Canada  de  Havilland  Division 
issued  Service  Bulletin  No.  6/508, 
Revision  “A”,  dated  January  31, 1990. 
The  actions  described  in  this  service 
information  are  intended  to  correct  the 
unsafe  condition  identified  in  the 
MCAI. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  this  State  of  • 
Design  Authority,  they  have  notified  us 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all 
information  and  determined  the  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same  . 
type  design. 

Differences  Between  This  Proposed  AD 
and  the  MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  proposed 
different  actions  in  this  AD  from  those 
in  the  MCAI  in  order  to  follow  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the 
proposed  AD. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
will  affect  42  products  of  U.S.  registry. 
We  also  estimate  that  it  would  take 
about  6  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $80  per  work-hour.  Required 
parts  would  cost  about  $1,125  per 
product. 

Based  on  these  figures,  we  estimate 
the  cost  of  the  proposed  AD  on  U.S. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 


Discussion 


Relevant  Service  Information 
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operators  to  be  $67,410,  or  $1,605  per 
product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have'  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 


PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Viking  Air  Limited:  Docket  No.  FAA-2008- 
0891;  Directorate  Identifier  2008-CE- 
046- AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by 
September  18,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Models  DHC-6-1, 
DHC-6-100,  DHC-6-200,  and  DHC-6-300 
airplanes,  serial  numbers  (SNs)  1  through 
696,  that 

(1)  have  riot  had  modifications  6/1676  and 
6/1726  installed;  and 

(2)  are  certificated. in.  any  category. 

Subject 

(d)  Air  Transport  Association  of  America 
(ATA)  Code  27:  Flight  Controls. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

Three  instances  have  occurred  in  which 
the  aircraft  took  off  with  pre-mod  6/1676 
flight  control  gust  locks  still  installed, 
sometimes  with  disastrous  results. 

To  minimize  the  possibility  of  an 
attempted  take-off  with  the  gust  locks 
inadvertently  installed,  and  to  reduce  the 
possibility  of  the  aircraft  becoming  airborne 
should  such  a  take-off  be  attempted, 
accomplish  the  following; 

1.  Incorporate  de  Havilland  Modification 
6/1676  which  ensures  downward  deflection 
of  the  elevators  when  the  control  locks  are 
engaged. 

2.  Incorporate  de  Havilland  Modification 
6/1726  to  add  to  the  control  lock  a  warning 
flag  which  masks  essential  flight  instruments 
on  the  pilot’s  instrument  panel. 

3.  The  modifications  in  paragraphs  1  and 

2  above  are  to  be  accomplished  in  accordance 
with  de  Havilland  Service  Bulletin  6/508 
dated  15  December  1989,  or  later  revisions 
approved  by  the  Director,  Airworthiness 
Branch,  Transport  Canada,  Ottawa. 

Based  on  preliminary  investigation,  the  FAA 
and  National  Transportation  Safety  Board 
believe  that  an  attempted  takeoff  with  the 
gust  locks  installed  could  be  the  cause  of  a 
retent  accident  in  Hyannis,  Massachusetts. 

Actions  and  Compliance 

(f)  Unless  already  done,  within  6  calendar 
months  after  the  effective  date  of  this  AD,  do 
the  following  actions  using  Boeing  Canada  de 
Havilland  Division  Service  Bulletin  No. 
6/508,  Revision  “A”,  dated  January  31, 1990: 

(1)  Incorporate  de  Havilland  Modification 
6/1676,  which  assures  downward  deflection 


of  the  elevators  when  the  control  locks  are 
engaged. 

(2)  Incorporate  de  Havilland  Modification 
6/1726,  which  adds  to  the  control  lock  a 
warning  flag  which  masks  essential  flight 
instruments  on  the  pilot’s  instrument  panel. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows:  No 
differences. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Standards  Office, 
FAA,  has  the  authority  to  approve  AMOCs 
for  this  AD,  if  requested  using  the  procedures 
found  in  14  CFR  39.19.  Send  information  to 
ATTN:  Fabio  Buttitta,  Aerospace  Engineer, 
FAA,  New  York  Certification  Office,  1600 
Stewart  Avenue,  Suite  410,  Westbury,  New 
York  11590;  telephone:  (516)  228-7303;  fax: 
(516)  794-5531.  Before  using  any  approved 
AMOC  on  any  airplane  to  which  the  AMOC 
applies,  notify  your  appropriate  principal 
inspector  (PI)  in  the  FiAA  Flight  Standards 
District  Office  (FSDO),  or  lacking  a  PI,  your 
local  FSDO. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. . 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.],  the  Office  of 
Management  and  Budget  (0MB)  has 
approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  Transport  Canada  AD 
No.  CF-90-01,  dated  January  31, 1990;  and 
Boeing  Canada  de  Havilland  Division  Service 
Bulletin  No.  6/508,  Revision  “A”,  dated 
January  31, 1990,  for  related  information. 

Issued  in  Kansas  City,  Missouri,  on  August 
12,  2008. 

G.  Wes  Ryan, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-19165  Filed  8-18-08;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-0888;  Directorate 
Identifier  2008-NM-084-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to, identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as; 

Bombardier  Aerospace  has  completed  a 
system  safety  review  of  the  CL-600-2B19 
aircraft  fuel  system  against  new  fuel  tank 
safety  standards,  *  *  *. 

This  assessment  showed  that  there  is 
insufficient  electrical  bonding  for  lightning 
protection  at  certain  locations  inside  the  fuel 
tanks.  In  addition,  the  assessment  also 
revealed  that  existing  bonding  jumpers  across 
self-bonded  couplings  are  not  required. 
Insufficient  electrical  bonding,  if  not 
corrected,  could  result  in  arcing  and 
potential  ignition  source  inside  the  fuel  tank 
during  lightning  strikes  and  consequent  fuel 
tank  explosion. 

The  proposed  AD  would  require  actions 
that  are  intended  to  address'  the  unsafe 
condition  described  in  the  MCAI. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  September  18, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-40,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
wwix'.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mazdak  Hobbi,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  1600  Stewart 
Avenue,  Suite  410,  Westbury,  New  York 
11590;  telephone  (516)  228-7330;  fax 
(516)  794-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-0888;  Directorate  Identifier 
2008-NM-084-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  aviation  authority 
for  Canada,  has  issued  Canadian 
Airworthiness  Directive  CF-2007-34, 
dated  December  21,  2007  (referred  to 
after  this  as  “the  MCAI”),  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

Bombardier  Aerospace  has  completed  a 
system  safety  review  of  the  CL-600-2B19 
aircraft  fuel  system  against  new  fuel  tank 
safety  standards,  introduced  in  Chapter  525 
of  the  Airworthiness  Manual  through  Notice 
of  Proposed  Amendment  (NPA)  2002-043. 
The  identified  non-compliances  were 
assessed  using  Transport  Canada  Policy 
Letter  No.  525-001  to  determine  if  mandatory 
corrective  action  is  required. 

This  assessment  showed  that  there  is 
insufficient  electrical  bonding  for  lightning 


protection  at  certain  locations  inside  the  fuel 
tanks.  In  addition,  the  assessment  also 
revealed  that  existing  bonding  jumpers  across 
self-bonded  couplings  are  not  required. 
Insufficient  electrical  bonding,  if  not 
corrected,  could  result  in  arcing  and 
potential  ignition  source  inside  the  fuel  tank 
during  lightning  strikes  and  consequent  fuel 
tank  explosion. 

To  correct  the  unsafe  condition,  this 
directive  mandates  the  modification  of 
certain  bonding  jumpers  inside  the  fuel 
tanks. 

Corrective  actions  include,  for  certain 
airplanes,  a  general  visual  inspection  to 
determine  if  the  modification  has  been 
done  on  both  sides  of  the  airplane.  You 
may  obtain  further  information  by 
examining  the  MCAI  in  the  AD  docket. 

The  FAA  has  examined  the 
underlying  safety  issues  involved  in  fuel 
tank  explosions  on  several  large 
transport  airplanes,  including  the 
adequacy  of  existing  regulations,  the 
service  history  of  airplanes  subject  to 
those  regulations,  and  existing 
maintenance  practices  for  fuel  tank 
systems.  As  a  result  of  those  findings, 
we  issued  a  regulation  titled  “Transport 
Airplane  Fuel  Tank  System  Design 
Review,  Flammability  Reduction  and 
Maintenance  and  Inspection 
Requiremerits”  (66  FR  23086,  May  7, 
2001).  In  addition  to  new  airworthiness 
standards  for  transport  airplanes  and 
new  maintenance  requirements,  this 
rule  included  Special  Federal  Aviation 
Regulation  No.  88  (“SFAR  88,” 
Amendment  21-78,  and  subsequent 
Amendments  21-82  and  21-83). 

Among  other  actions,  SFAR  88 
requires  certain  type  design  (i.e.,  type 
certificate  (TC)  and  supplemental  type 
certificate  (STC))  holders  to  substantiate 
that  their  fuel  tank  systems  can  prevent 
ignition  sources  in  the  fuel  tanks.  This 
requirement  applies  to  type  design 
holders  for  large  turbine-powered 
transport  airplanes  and  for  subsequent 
modifications  to  those  airplanes.  It 
requires  them  to  perform  design  reviews 
and  to  develop  design  changes  and 
maintenance  procedures  if  their  designs 
do  not  meet  the  new  fuel  tank  safety 
standards.  As  explained  in  the  preamble 
to  the  rule,  we  intended  to  adopt 
airworthiness  directives  to  mandate  any 
changes  found  necessary  to  address 
unsafe  conditions  identified  as  a  result 
of  these  reviews. 

In  evaluating  these  design  reviews,  we 
have  established  four  criteria  intended 
to  define  the  unsafe  conditions 
associated  with  fuel  tank  systems  that 
require  corrective  actions.  The 
percentage  of  operating  time  during 
which  fuel  tanks  are  exposed  to 
flammable  conditions  is  one  of  these 
criteria.  The  other  three  criteria  address 
the  failure  types  under  evaluation: 
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Single  failures,  single  failures  in 
combination  with  a  latent  condition(s), 
and  in-service  failure  experience.  For  ail 
four  criteria,  the  evaluations  included 
consideration  of  previous  actions  taken 
that  may  mitigate  the  need  for  further 
action. 

We  have  determined  that  the  actions 
identified  in  this  AD  are  necessary  to 
reduce  the  potential  of  ignition  sources 
inside  fuel  tanks,  which,  in  combination 
with  flammable  fuel  vapors,  could  result 
in  fuel  tank  explosions  and  consequent 
loss  of  the  airplane. 

Relevant  Service  Information 

Bombardier  has  issued  Service 
Bulletin  601R-28-055,  Revision  E, 
dated  March  17,  2008.  The  actions 
described  in  this  service  information  are 
intended  to  correct  the  unsafe  condition 
identified  in  the  MCAI. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  proposed 
different  actions  in  this  AD  from  those 
in  the  MCAI  in  order  to  follow  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the 
proposed  AD. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  686  products  of  U.S. 

•  registry.  We  also  estimate  that  it  would 
take  about  18  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $80  per  work-hour.  Required 


parts  would  cost  about  $0  per  product. 
Where  the  service  information  lists 
required  parts  costs  that  are  covered 
under  warranty,  we  have  assumed  that 
there  will  be  no  charge  for  these  costs. 

As  we  do  not  control  warranty  coverage 
for  affected  parties,  some  peirties  may 
incur  costs  higher  than  estimated  here. 
Based  on  these  figures,  we  estimate  the 
cost  of  the  proposed  AD  on  U.S. 
operators  to  be  $987,840,  or  $1,440  per 
product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  frnds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  cm  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD:  . 

Bombardier,  Inc.  (Formerly  Canadair): 

Docket  No.  FAA-2008— 0888;  Directorate 
Identifier  2008-NM-084-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by 
September  18,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Bombardier  Model 
CL-600-2B19  (Regional  Jet  Series  100  &  440) 
airplanes,  serial  numbers  7003  through  7067, 
and  7069  through  7929,  certificated  in  any 
category. 

Subject 

(d)  Air  Transport  Association  (AT A)  of 
America  Code  28:  Fuel. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

Bombardier  Aerospace  has  completed  a 
system  safety  review  of  the  CL-600-2B19 
aircraft  fuel  system  against  new  fuel  tank 
safety  standards,  introduced  in  Chapter  525 
of  the  Airworthiness  Manual  throu^  Notice 
of  Proposed  Amendment  (NPA)  2002-043. 
The  identified  non-compliances  were 
assessed  using  Transport  Canada  Policy 
Letter  No.  525-001  to  determine  if  mandatory 
corrective  action  is  required. 

This  assessment  showed  that  there  is 
insufficient  electrical  bonding  for  lightning 
protection  at  certain  locations  inside  the  fuel 
tanks.  In  addition,  the  assessment  also 
revealed  that  existing  bonding  jumpers  across 
self-bonded  couplings  are  not  required. 
Insufficient  electrical  bonding,  if  not 
corrected,  could  result  in  arcing  and 
potential  ignition  source  inside  tbe  fuel  tank 
during  lightning  strikes  and  consequent  fuel 
tank  explosion. 

To  correct  the  unsafe  condition,  this 
directive  mandates  the  modification  of 
certain  bonding  jumpers  inside  the  fuel 
tanks. 

Corrective  actions  include,  for  certain 
airplanes,  a  general  visual  inspection  to 
determine  if  the  modification  has  been  done 
on  both  sides  of  the  airplane. 

Actions  and  Compliance 

(f)  Unless  already  done:  Within  5,000  flight 
hours  after  the  effective  date  of  this  AD,  do 
the  following  actions. 


48314 


Federal  Register / Vol.  73,  No.  161 /Tuesday,  August  19,  2008 / Proposed  Rules 


(1)  For  airplanes  on  which  none  of  the 
Bombardier  service  bulletins  identified  in 
Table  1  of  this  AD  have  been  incorporated  as 


of  the  effective  date  of  this  AD:  Modify  the 
fuel  tank  bonding  jumpers  inside  the  wing 
and  center  fuel  tanks  in  accordance  with  Part 

Table  1— Service  Bulletins 


A  of  the  Accomplishment  Instructions  of 
Bombardier  Service  Bulletin  601R-28-055. 
Revision  E,  dated  March  17,  2008. 


Bombardier  Service  Bulletin 

Revision 

Date 

601R-28-055  . 

Original  . 

May  4,  2004. 

601R-28-055 . 

A . 

February  14,  2005. 

601R-28-055  . 

B  . 

September  14,  2005. 

601R-28-055  . 

C . 

January  9,  2006. 

601R-28-055  . 

D . . . 

July  17,  2006. 

(2)  For  airplanes  on  which  any  Bombardier 
service  bulletin  identified  in  Table  1  of  this 
AD  has  been  incorporated  as  of  the  effective 
date  of  this  AD:  Do  a  general  visual 
inspection  of  the  inside  of  the  wing  and 
center  fuel  tanks  to  determine  if  the  actions 
in  Part  A  of  the  Accomplishment  Instructions 
of  Bombardier  Service  Bulletin  601R-28-055, 
Revision  E,  dated  March  17,  2008,  have  been 
done  on  both  sides  of  the  airplane.  If  Part  A 
of  the  service  bulletin  has  not  been  done  on 
either  side  of  the  airplane,  before  further 
flight,  do  the  actions  specified  in  Part  A  of 
the  Accomplishment  Instructions  of 
Bombardier  Service  Bulletin  601R-28-055, 
Revision  E,  dated  March  17,  2008,  for  the 
side  of  the  airplane  on  which  Part  A  of  the 
service  bulletin  has  not  been  done. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows: 

(1)  The  Accomplishment  Instructions  of 
Bombardier  Service  Bulletin  601R-28-O55, 
Revision  E,  dated  March  17,  2008,  do  not 
specify  corrective  actions  if  Revision  D,  dated 
July  17,  2006,  of  the  service  bulletin  was 
incorporated.  This  AD  refers  to  incorporation 
of  Revision  E  of  the  service  bulletin  for  the 
actions  specified  in  paragraph  (f)(2)  of  this 
AD.  Revision  E  specifies  inspecting  to 
determine  if  the  modification  is  done  on  both 
sides  of  the  airplane. 

(2)  The  MCAI  specifies  that  the 
modification  must  be  done  on  all  airplanes 
in  accordance  with  Bombardier  Service 
Bulletin  601R— 28-055,  Revision  D,  dated  July 
17,  2006,  and  that  accomplishing  the  original 
issue,  dated  May  4,  2004;  Revision  A,  dated 
February  14,  2005;  and  Revision  B,  dated 
September  14,  2005;  of  the  service  bulletin 
does  not  satisfy  the  requirements.  This  AD 
requires  doing  the  modification  on  airplanes 
on  which  Revision  D  or  any  earlier  issue  of 
the  service  bulletin  has  not  been  done.  For 
airplanes  on  which  Revision  D  or  any  earlier 
issue  of  the  service  bulletin  has  been  done, 
this  AD  requires  inspecting  to  determine  if 
the  modification  is  done  on  both  sides  of  the 
airplane  and  modifying  the  airplane  if  the 
modification  was  not  done  on  both  sides. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  New  York  Aircraft 
Certification  Office,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 


Send  information  to  ATTN:  Mazdak  Hobbi, 
Aerospace  Engineer,  Airframe  and 
Propulsion  Branch,  ANE-171,  FAA,  New 
York  Aircraft  Certification  Office,  1600 
Stewart  Avenue,  Suite  4l0,  Westbury,  New 
York  11590;  telephone  (516)  228-7330;  fax 
(516)  794-5531.  Before  using  any  approved 
AMOC  on  any  airplane  to  which  the  AMOC 
applies,  notify  your  appropriate  principal 
inspector  (PI)  in  the  FAA  Flight  Standards 
District  Office  (FSDO),  or  lacking  a  PI,  your 
local  FSDO. 

(2)  Airworthy  Product:  For  any 
requirement  in  this  AD  to  obtain  corrective 
actions  from  a  manufacturer  or  other  source, 
use  these  actions  if  they  are  FAA-approved. 
Corrective  actions  are  considered  FAA- 
approved  if  they  are  approved  by  the  State 
of  Design  Authority  (or  their  delegated 
agent);  You  are  required  to  assure  the  product 
is  airworthy  before  it  is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  Canadian  Airworthiness 
Directive  CF-2007-34,  dated  December  21, 
2007;  and  Bombardier  Service  Bulletin  601R- 
28-055,  Revision  E,  dated  March  17,  2008; 
for  related  information. 

Issued  in  Renton,  Washington,  on  August 
6,  2008. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-19167  Filed  8-18-08;  8:45  am] 
BILLING  CODE  49ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0892;  Directorate 
Identifier  2008-CE-049-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Mauie 
Aerospace  Technology,  Inc. 

Models  M^,  M-5,  M-6,  M-7,  and  M-8 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
Mauie  Aerospace  Technology,  Inc. 
Models  M— 4,  M-5,  M-6,  M-7,  and 
M-8  series  airplanes.  This  proposed  AD 
would  require  you  to  paint  the  top  of 
the  rear  elevator  control  horn,  the 
elevator  control  cable  end  attached  to 
the  top  of  the  rear  control  horn,  the 
bottom  of  the  forward  elevator  control 
horn,  and  the  elevator  control  cable  end 
attached  to  the  bottom  of  the  forward 
control.  This  proposed  AD  would  also 
require  you  to  insert  a  supplement  into 
your  maintenance  program 
(maintenance  manual).  This  proposed 
AD  results  from  two  reports  of  accidents 
where  reversed  elevator  control  rigging 
was  a  factor.  We  are  proposing  this  AD 
to  reduce  the  likelihood  of  a  mechanic 
rigging  the  elevator  controls  backwards, 
which  could  result  in  elevator 
movement  in  the  opposite  direction 
from  control  input.  This  condition 
could  lead  to  loss  of  control. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  October  20,  2008. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  proposed 
AD: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (202)  493-2251. 
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•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations, 
M-30,  West  Building  Ground  Floor, 
Room  W12-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations, 
M-30,  West  Building  Ground  Floor, 
Room  W12-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays.. 

For  service  information  identified  in 
this  proposed  AD,  contact  Maule 
Aerospace  Technology,  Inc.,  2099 
Georgia  Highway  133  South,  Moultrie, 
Georgia  31788;  telephone:  (229)  985- 
2045;  fax:  (229)  985-2048;  Internet: 
http://www.mauleairinc.com. 

FOR  FURTHER  INFORMATION,  CONTACT  ONE 
OF  THE  FOLLOWING: 

— Cindy  Lorenzen,  Aerospace  Engineer, 
One  Crown  Center,  1895  Phoenix 
Blvd.,  Suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6078; 
fax:  (770)  703-6097;  e-mail: 
cindy.lorenzen@faa.gov,  or 
— Gerald  Avella,  Aerospace  Engineer, 
One  Crown  Center,  1895  Phoenix 
Blvd.,  Suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6066; 
fax:  (770)  703-6097;  e-mail: 
gerald.avella@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposed  AD.  Send  your 


comments  to  an  address  listed  under  the 
ADDRESSES  section.  Include  the  docket 
mnnber,  “FAA— 2008-0892;  Directorate 
Identifier  2008— CE-049-AD”  at  the 
beginning  of  your  comments.  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  We  will  consider  all 
comments  received  by  the  closing  date 
and  may  amend  the  proposed  AD  in 
light  of  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.reguIations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
concerning  this  proposed  AD. 

Discussion 

We  have  received  two  reports  of 
accidents  where  reversed  elevator 
control  rigging  was  a  factor.  We  are 
proposing  this  AD  to  reduce  the 
likelihood  of  a  mechanic  rigging  the 
elevator  controls  backwards,  which 
could  result  in  elevator  movement  in 
the  opposite  direction  from  control 
input. 

This  condition,  if  not  corrected,  could 
result  in  loss  of  control. 

Relevant  Service  Information 

We  have  reviewed  Maule  Aerospace 
Technology,  Inc.  Mandatory  Service 
Bulletin  No.  30,  dated  March  4,  2008. 

The  service  information  describes 
procedures  for: 


•  Painting  the  top  of  the  rear  elevator 
control  horn  and  the  elevator  control 
cable  end  attached  to  the  top  of  the  rear 
control  horn; 

•  Painting  the  bottom  of  the  forward 
elevator  control  horn  and  the  elevator 
control  cable  end  attached  to  the  bottom 
of  the  forward  control;  and 

•  Inserting  a  supplement  in  the 
maintenance  program  (maintenance 
manual). 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  are  proposing  this  AD  because  we 
evaluated  all  information  and 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design.  This  proposed  AD  would 
require  you  to  paint  the  top  of  the  rear 
elevator  control  horn,  the  elevator 
control  cable  end  attached  to  the  top  of 
the  rear  control  horn,  the  bottom  of  the 
forward  elevator  control  horn,  and  the 
elevator  control  cable  end  attached  to 
the  bottom  of  the  forward  control.  This 
proposed  AD  would  also  require  you  to 
insert  a  supplement  into  your 
maintenance  program  (maintenance 
manual). 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  1,765  airplanes  in  the  U.S. 
registry. 

We  estimate  the  following  costs  to  do 
the  proposed  modification: 


Labor  cost 

Parts  cost 

I _ . 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

1  work-hour  x  $80  per  hour  -  $80  . 

0 

CVJ 

$100 

$176,500 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
nxles  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s . 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.’’  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 


products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  that 
contains  the  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information  on  the 
Internet  at  http://www.regulations.gov, 
or  in  person  at  the  Docket  Management 
Facility  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
(800)  647-5527)  is  located  at  the  street 
address  stated  in  the  ADDRESSES  section. 
Comments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  hy  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  hy  adding 
the  following  new  AD: 

Maule  Aerospace  Technology,  Inc.:  Docket 
No.  FAA-2008-0892;  Directorate 
Identifier  2008-CE-049-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by 
October  20,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  following 
airplane  models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  Nos. 

Bee  Dee  M-4  ... 

All  serial  numbers. 

M-4 . 

All  serial  numbers. 

M-4^180C  . 

All  serial  numbers. 

M-4-180V  . 

47001 T  through  4701 4T. 

M-4-210  . 

All  serial  numbers. 

M^210C  . 

All  serial  numbers. 

M-4-210S  . 

All  serial  nurhbers. 

M-4-220C  . 

All  serial  numbers. 

M-^220S  . 

All  serial  numbers. 

M-4C  .  i 

All  serial  numbers. 

M-4S  . 

All  serial  numbers. 

M-4T  . 

All  serial  numbers.' 

M-5-180C  .  i 

All  serial  numbers. 

M-5-200  . 

All  serial  numbers. 

M-5-210C  . 

All  serial  numbers. 

M-5-210TC  . 

All  serial  numbers. 

M-5-220C  . 

All  serial  numbers. 

M-5-235C  . 

All  serial  numbers. 

M-6-180  . 

8020C,  8043C,  8065C 
through  8067C. 

M-6-235  . 

7249C,  7356C,  7379C 
through  7444C,  7446C 

1  through  7450C,  7452C 
i  through  7459C,  7461 C 

j  through  7466C,  7468C, 
7469C,  7471 C  through 
7475C,  7488C  through 

1  751 4C,  751 6C  through 

7522C. 

M-7-235  . 

4001 C  through  4132C, 
12001C,  12002C. 

M-7-235A  . 

24001 C. 

M-7-235B  . 

23001 C  through  231 05C. 

M-7-235C  . 

25001 C  through  251 06C. 

M-7-260  . 

26001 C  through  26021 C. 

M-7-260C  . 

30001 C  through  30040C. 

Model 

Serial  Nos. 

M-7-^20A  . 

35001 C. 

M-7^20AC . 

29001 C,  29003C  through 
29007C. 

M-B-235  . 

15001C  through  15006C. 

MT-7-235  . 

18001C  through  18097C, 
18099C,  18100C. 

MT-7-260  . 

27001 C  through  2701 4C. 

MT-7-420  . 

51 001 C,  51002C. 

MX-7-160  . 

19001C  through  19046C. 

MX-7-160C . 

34001 C. 

MX-7-180  . 

11001C  through  11097C. 

MX-7-180A  . 

20001 C  through  20064C. 

MX-7-180AC  ... 

33001 C  through  3301 OC. 

MX-7-180B  . 

22001 C  through  22025C, 
22027C. 

MX-7-180C . 

28001 C  through  28027C. 

MX-7-235  . 

10001C  through  10122C. 

MX-7^20  . 

13001C  through  13003C. 

MXT-7-160  . 

17001C  through  17008C. 

MXT-7-180  . 

14000C  through  14125C. 

MXT-7-180A  .... 

21 001 C  through  21096C. 

Unsafe  Condition 

(d)  This  AD  results  from  two  reports  of 
accidents  where  reversed  elevator  control 
rigging  was  a  factor.  We  are  issuing  this  AD 
to  reduce  the  likelihood  of  a  mechanic 
rigging  the  elevator  controls  backwards, 
which  could  result  in  elevator  movement  in 
the  opposite  direction  from  control  input. 
This  failure  could  lead  to  loss  of  control. 

Compliance 

(e)  To  address  this  problem,  you  must  do 
the  following,  unless  already  done: 


Actions 


Compliance 


Procedures 


I  (1)  Using  yellow  enamel  paint,  color  code  the 

following; 

(i)  the  top  of  the  rear  elevator  control  horn; 

(ii)  the  elevator  control  cable  end  attached 
to  the  top  of  the  rear  control  horn; 

(iii)  the  bottom  of  the  forward  elevator  con¬ 
trol  horn;  and 

(iv)  the  elevator  control  cable  end  attached 
to  the  bottom  of  the  fonward  control. 

(2)  Insert  the  following  text  into  the  rigging  pro¬ 
cedure  section  of  your  FAA-approved  mainte¬ 
nance  program  (e.g.  maintenance  manual): 
“CAUTION— BEFORE  FLIGHT  WHEN¬ 
EVER  ELEVATOR  CABLES  ARE  RE¬ 
CONNECTED  OR  NEW  CABLES  IN¬ 
STALLED:  Always  check  operation  of 
elevators  after  a  cable  reconnect  by  pull¬ 
ing  back  on  the  control  and  ascertain 
that  the  elevators  are  in  the  UP  posi¬ 
tion.” 


Before  the  next  time  the  elevator  control  cable 
is  disconnected  for  any  reason  or  within  the 
next  12  calendar  months  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 


Before  the  next  time  the  elevator  control  cable 
is  disconnected  for  any  reason  or  within  the 
next  12  calendar  months  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 


Follow  Maule  Aerospace  Technology,  Inc. 
Mandatory  Service  Bulletin  No.  30,  dated 
March  4,  2008. 


Follow  Maule  Aerospace  Technology,  Inc. 
Mandatory  Service  Bulletin  No.  30,  dated 
March  4,  2008.  You  may  insert  a  copy  of 
this  AD  or  you  may  insert  the  text  located 
on  the  bottom  of  page  3  of  Maule  Aero¬ 
space  Technology,  Inc.  Mandatory  Service 
Bulletin  No.  30,  dated  March  4,  2008,  into 
the  FAA-approved  maintenance  program 
(e.g.  maintenance  manual). 


Alternative  Methods  of  Compliance 
(AMOCs) 

(f)  The  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14  , 
CFTt  39.19.  Send  information  to  ATTN: 
Gerald  Avella,  Aerospace  Engineer,  One 
Crown  Center,  1895  Phoenix  Blvd.,  Suite 
450,  Atlanta,  Georgia  30349;  telephone:  (770) 
703-6066;  fax:  (770)  703-6097;  e-mail: 


gerald.aveUa@faa.gov.  Before  using  any 
approved  AMOC  on  any  airplane  to  which 
the  AMOC  applies,  notify  your  appropriate 
principal  inspector  (PI)  in  the  FAA  Flight 
Standards  District  Office  (FSDO),  or  lacking 
a  PI,  your  local  FSDO. 

Related  Information 

(g)  To  get  copies  of  the  service  information 
referenced  in  this  AD,  contact  Maule 
Aerospace  Technology,  Inc.,  2099  Georgia 
Highway  133  South,  Moultrie,  Georgia  31788; 


telephone:  (229)  985-2045;  fax:  (229)  985- 
2048;  Internet:  http://www.inauleairinc.com. 
To  view  the  AD  docket,  go  to  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building  Ground 
Floor,  Room  W12-140, 1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590,  or  on 
the  Internet  at  http://www.regulations.gov. 
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Issued  in  Kansas  City,  Missouri,  on  August 
12,  2008. 

G.  Wes  Ryan, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-19168  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4910-13-P  ' 


FEDERAL  TRADE  COMMISSION 
16CFR  Part  317 
[Project  No.  P082900] 

RIN  3084-AB12 

Prohibitions  On  Market  Manipulation 
and  False  Information  in  Subtitie  B  of 
Title  VIII  of  The  Energy  Independence 
and  Security  Act  of  2007 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking: 
request  for  public  comment. 

SUMMARY:  Pursuant  to  Title  Vlll,  Subtitle 
B  of  the  Energy  Independence  and 
Security  Act  of  2007  (“EISA”),  the 
Federal  Trade  Commission 
(“Commission”  or  “FTC”)  is  proposing 
a  rule  to  implement  Section  811  of 
Subtitle  B  prohibiting  the  use  or 
employment  of  manipulative  or 
deceptive  devices  or  contrivances  in 
wholesale  petroleum  markets.*  The 
Commission  invites  written  comments 
on  issues  raised  by  the  proposed  Rule 
and  seeks  answers  to  the  specific 
questions  set  forth  in  Section  ILL  of  this 
Notice  of  Proposed  Rulemaking 
(“NPRM”). 

DATES:  Written  comments  must  be 
received  by  September  18,  2008. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
electronically  or  in  paper  form. 
Comments  should  refer  to  “Market 
Manipulation  Rulemaking,  P082900”  to 
facilitate  the  organization  of  comments. 
Comments  containing  material  for 
which  confidential  treatment  is 
requested  must  he  filed  in  paper  form, 
must  be  clearly  labeled  "Confidential,” 
and  must  comply  with  Commission 
Rule  4.9(c).**  Comments  should  not 
include  any  sensitive  personal 
information,  such  as  an  individual’s 


'  Section  811  is  part  of  Subtitle  B  of  Title  VIII 
of  EISA,  which  has  been  codified  at  42  U.S.C. 
17301-17305.  Hereinafter,  citations  to  EISA  sections 
shall  be  made  to  the  United  States  Code. 

2  The  comment  must  be  accompanied  by  an 
explicit  request  for  confidential  treatment,  , 
including  the  factual  and  legal  basis  for  the  request, 
and  must  identify  the  specific  portions  of  the 
comment  to  be  withheld  from  the  public  record. 

The  request  will  be  granted  or  denied  by  the 
Commission’s  General  Counsel,  consistent  with 
applicable  law  and  the  public  interest.  See 
Commission  Rule  4.9(c),  16  CFR  4.9(c). 


Social  Security  Number;  date  of  birth; 
driver’s  license  number  or  other  state 
identification  number  or  foreign  country 
equivalent;  passport  number;  financial 
account  number;  or  credit  or  debit  card 
number.  Comments  also  should  not 
include  any  sensitive  health 
information,  such  as  medical  records 
and  other  individually  identifiable 
health  information. 

Because  paper  mail  in  the  Washington 
area,  and*  specifically  to  the  FTC,  is 
subject  to  delay  due  to  heightened 
security  screening,  please  consider 
submitting  your  comments  in  electronic 
form.  Comments  filed  in  electronic  form 
should  be  submitted  by  using  the 
following  weblink:  (http:// 
secure.commentworks.com/ftc- 
marketmanipulationNPRM/)(and 
following  the  instructions  on  the  web- 
based  form).  To  ensure  that  the 
Commission  considers  an  electronic 
comment,  you  must  file  it  on  the  web- 
based  form  at  the  weblink(/iftp;// 
secure,  commentworks.com/ftc- 
marketmanipulationNPRM/).  If  this 
NPRM  appears  at  (http:// 
www.reguIations.gov/search/index.jsp], 
you  may  also  file  an  electronic  comment 
through  that  wehsite.  The  Commission 
will  consider  all  comments  that 
regulations.gov  forwards  to  it.  You  may 
also  visit  the  FTC  website  at  (http:// 
www.ftc.gOv/os/2008/08/ 
P082900nprm.pdf)  to  read  the  NPRM 
and  the  news  release  describing  it. 

A  comment  filed  in  paper  form 
should  include  the  “Market 
Manipulation  Rulemaking,  P082900” 
reference  both  in  the  text  and  on  the 
envelope,  and  should  be  mailed  to  the 
following  address:  Federal  Trade 
Commission,  Market  Manipulation 
Rulemaking,  P.O.  Box  2846,  Fairfax,  VA 
22031-0846.  This  address  does  not 
accept  courier  or  overnight  deliveries. 
Courier  or  overnight  deliveries  should 
be  delivered  to:  Federal  Trade 
Commission/Office  of  the  Secretary, 
Room  H-135  (Annex  G),  600 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580. 

The  Federal  Trade  Commission  Act 
(“FTC  Act”)  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives, 
whether  filed  in  paper  or  electronic 
form.  Comments  received  will  be 
available  to  the  public  on  the  FTC 
website,  to  the  extent  practicable,  at 
(h  ttp :/ /www.ftc.gov/os/ 
publiccomments.shtm).  As  a  matter  of 
discretion,  the  Commission  makes  every 
effort  to  remove  home  contact 


information  for  individuals  from  the 
public  comments  it  receives  before 
placing  those  comments  on  the  FTC 
website.  More  information,  including 
routine  uses  permitted  by  the  Privacy 
Act,  may  be  found  in  the  FTC’s  privacy 
policy,  at  (http://www.ftc.gov/ftc/. 
privacy. shtm). 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mongoven,  Deputy  Assistant 
Director  of  Policy  and  Coordination, 
Bureau  of  Competition,  Federal  Trade 
Commission,  Market  Manipulation 
Rulemaking,  P.O.  Box  2846,  Fairfax,  VA 
22031-0846,  (202)  326-3772. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Energy  Independence  and 
Security  Act  of  2007 

EISA  became  law  on  December  19, 
2007.**  Subtitle  B  of  Title  VIII  of  the  Act 
prohibits  market  manipulation  in 
connection  with  the  purchase  or  sale  of 
crude  oil,  gasoline,  or  petroleum 
distillates  at  wholesale,  and  reporting 
false  or  misleading  information  related 
to  the  wholesale  price  of  those  products. 
Specifically,  Section  811  prohibits  “any 
person”  from  directly  or  indirectly:  (1) 
using  or  employing  “any  manipulative 
or  deceptive  device  or  contrivance;”  (2) 
“in  connection  with  the  purchase  or 
sale  of  crude  oil  gasoline  or  petroleum 
distillates  at  wholesale;”  (3)  that 
violates  a  rule  or  regulation  that  the  FTC 
“may  prescribe  as  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  United  States 
citizens.”'* 

Section  812  prohibits  “any  person” 
from  reporting  information  that  is 
“required  by  law  to  be  reported”  —  and 
that  is  “related  to  the  wholesale  price  of 
crude  oil  gasoline  or  petroleum 
distillates”  to  a  Federal  department 
or  agency  if  the  person:  (1)  “knew,  or 
reasonably  should  have  known,  [that] 
the  information  [was]  false  or 
misleading:”  and  (2)  intended  such  false 
or  misleading  information  “to  affect 
data  compiled  by  the  department  or 
agency  for  statistical  or  analytical 
purposes  with  respect  to  the  market  for 
crude  oil,  gasoline,  or  petroleum 
distillates. 

Subtitle  B  also  contains  three 
additional  sections,  which  address, 
respectively,  enforcement  of  the  Subtitle 
(Section  813),**  penalties  for  violations 


Pub.  L.  No.  110-140,  codified  at  42  U.S.C. 
17001-17386.  ' 

42  U.S.C.  17301. 

5  42  U.S.C.  17302. 

5  Section  813  provides  that  Subtitle  B  "shall  be 
enforced  by  the  (FTC)  in  the  same  manner,  by  the 
same  means,  and  with  the  same  jurisdiction  as 

Continued 
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of  Sectioa  812  or  any  FTC  rule  ,  ,,,o 
promulgated  pursuant  to  Section  811 
(Section  814),^  and  the  interplay 
between  Subtitle  B  and  existing  laws 
(Section  815)." 

B.  Advance  Notice  of  Proposed 
Rulemaking 

On  May  1,  2008,  the  Commission 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (“ANPR”)  that  solicited 
comments  on  whether  it  should 
promulgate  a  rule  under  Section  811, 
and,  if  so,  the  appropriate  scope  and 
content  of  such  a  rule.®  In  particular,  the 
ANPR  requested  comment  on  the 
interplay  between  any  proposed  FTC 
rule  emd  other  existing  federal  rules 
prohibiting  market  manipulation;  the 
scope  of  certain  definitions;  the  level  of 
scienter  necessary  to  establish  a 
violation  of  any  proposed  rule;  the 
efficacy  of  the  civil  penalty  authority 
provided  to  the  Commission  in  EISA; 
the  inclusion  or  exclusion  of  certain 
conduct  from  the  scope  of  any  proposed 
rule;  and  the  potential  costs  and  benefits 
of  any  proposed  rule.’®  The  ANPR  set  a 
deadline  of  June  6,  2008,  by  which  to 
submit  comments.”  In  response  to  a 
petition  from  a  major  trade 
association,”  the  Commission  extended 
the  comment  period  until  June  23, 
2008.” 


though  all  applicable  terms”  of  the  FTC  Act  were 
incorporated  into  and  made  a  part  of  Subtitle  B. 

42  U.S.C.  17303. 

^  Section  814(a)  of  Subtitle  B  provides  that  — 
“[iln  addition  to  any  penalty  applicable”  under  the 
FTC  Act  —  “any  supplier  that  violates  (S)ection  811 
or  812  shall  be  punishable  by  a  civil  penalty  of  not 
more  than  $1,000,000."  Further,  Section  814(c) 
provides  that  each  day  of  a  continuing  violation 
shall  be  considered  a  separate  violation. 

42  U.S.C.  17304. 

®  Section  815(a)  provides  that  nothing  in  Subtitle 
B  “limits  or  affects”  Commission  authority  “to 
bring  an  enforcement  action  or  take  any  other 
measure”  under  the  FTC  Act  or  “any'  other 
provision  of  law.”  Section  815(b)  provides  that 
“[n)othing  in  [Subtitle  B]  shall  be  construed  to 
modify,  impair,  or  supersede  the  operation”  of:  (1) 
any  of  the  antitrust  laws  (as  defined  in  Section  1(a) 
of  the  Clayton  Act,  15  U.S.C.  12(a)),  or  (2)  Section 
5  of  the  FTC  Act  “to  the  extent  that .  .  .  [Sjection 
5  applies  to  unfair  methods  of  competition.” 

Section  815(c)  provides  that  nothing  in  Subtitle  B 
“preempts  any  State  law.”  42  U.S.C.  17305. 

”  FTC,  Prohibitions  On  Market  Manipulation  and 
False  Information  in  Subtitle  B  of  the  Energy 
Independence  and  Security  Act  of 2007,  73  FR 
25614  (May  7,  2008).  The  ANPR  was  announced  in 
a  press  release  and  made  available  to  the  public  on 
May  1,  2008,  available  at  [http://www.ftc.gov/opa/ 
2008/05/anpr.shtm). 

>0  Id.  at  25620-25624. 

”  Id.  at  25614. 

«  Letter  from  the  American  Petroleum  Institute 
to  FTC  Secretary  Donald  S.  Clark,  (May  19,  2008), 
available  at  {http://www.ftc.gov/os/comments/ 
marketmanipulation/index.shtm). 

FTC,  Extension  of  Period  to  Submit  Comments 
in  Response  to  the  ANPR,  73  FR  32259  (June  6, 
2008).  The  extension  was  announced  in  a  press 
release  and  made  available  to  the  public  on  May  30, 


In  response  to  the  ANPR,  the  j  ,  , 
Commission  received  155  comments 
from  interested  parties,  including  other 
federal  agencies,  state  government 
agencies,  industry  members,  trade  and 
bar  associations,  academics,  and 
individual  members  of  the  public.’'*  The 
comments  respond  to  questions  posed 
in  the  ANPR  and  highlight  several 
issues  of  particular  concern  to 
commenters.  An  overview  of  the  major 
themes  reflected  in  the  comments 
follows. 

The  overwhelming  majority  of  the 
comments  submitted  in  response  to  the 
ANPR  were  from  consumers.  These 
consumers  voice  concern  about  the 
rising  cost  of  gasoline,  attributing  the 
increase  to  many  variables,  including: 

(1)  OPEC  control  over  prices;’"  (2)  price 
manipulation  by  oil  companies;’®  (3) 
speculation  by  investors;’^  (4)  corporate 


2008,  available  at  {http://www.ftc.gov/opa/2008/05/ 
anprfyi.shtm). 

’■*  Attachment  A  contains  a  list  of  commenters 
who  responded  to  the  ANPR,  together  with  the 
acronyms  used  to  identify  each  commenter  in  this 
NPRM.  The  full  rulemaking  record  can  be  found  at 
{http://www.ftc.gov/ftc/oiIgas/index.htmI),  and 
electronic  versions  of  the  comments  can  be 
accessed  at  {http://www.ftc.gov/os/comments/ 
marketmanipulation/index.shtm). 

See,  e.g.,  Bergkamp  (“The  biggest  problem  is 
that  the  major  OPEC  countries  are  not  only 
determining  the  price  by  controlling  out  put,  they 
have  also  frgured  out  that  they  can  inject  millions 
of  dollars  into  the  futures  market  and  manipulate 
the  price  of  oil  in  that  capacity.”);  Noga  (“Since  we 
are  an  exporter  of  food  products,  the  price  of  our 
exported  food  to  OPEC  members  should  be  tied  to 
their  oil  production  and  prices.”);  Pereira  (“I  feel 
that  prices  are  being  manipulated  by  OPEC.”);  A. 
Starl^  (“Why  are  we  allowing  OPEC  to  get  away 
with  $125.00  per  barrel  of  oil?”). 

See,  e.g.,  Bremer  (“The  big  oil  companies  need 
to  be  investigated  for  price  gouging  and 
manipulation.”);  McGill  (“Oil  companies  should 
not  be  allowed  to  ship  oil  overseas,  store  it  until 
the  price  rises,  and  then  return  it  to  the  United 
States.  That  is  manipulation.”);  Phillips  (“[S]ince 
all  of  the  major  oil  companies  have  made,  and 
continue  to  make  record  profits  (definition:  the 
monetary  surplus  left  to  a  producer  or  employer 
after  deducting  wages,  rent,  cost  of  raw  materials, 
etc.)  It  is  highly  likely  that  they  are,  together, 
manipulating  the  cost  of  a  gallon  of  gasoline.”); 
Love  (“BIG  OIL  controls  gasoline  prices  thru  the 
refineries  which  stand  BETWEEN  primary  fuel 
supplies  [including  biofuel)  and  consumers.”); 
Reinecke  (“Here  in  Wichita  Ks  when  gas  prices  go 
up  over  night  all  stations  go  up  in  price  over  night, 
and  they  say  they  don’t  talk  to  each  other,”); 
Theisen  (“I  believe  the  oil  companies  should  be 
severely  punished  for  manipulating  the  sale  and 
purchase  of  oil  to  boost  the  price  of  oil.”). 

See,  e.g..  Barton  (“There  is  no  reason  gas 
should  be  his  high,  get  rid  of  the  traders  and  it  will 
drop  $  3.00/  Dth.”);  Gould  (“It  seems  like  the  real 
manipulation  in  fuel  cost  is  happening  in  the 
futures  markets  and  not  at  the  oil  companies.”); 
Nichols  (“[T)he  price  is  now  purely  speculative  and 
[completely]  out  of  line  with  supply  and  dem.md. 
The  problem  will  be  if  the  price  does  collapse  will 
the  government  bail  out  the  speculators  and  what 
will  it  cost.”);  Noga  (“This  like  the  tech  stocks, 
housing  market  bubble,  is  a  market  driven  by  the 
greed  of  speculators  and  hedge  markets.”);  Parker 
(“OIL/GAS  SPECULATION  ON  WALL  STREET  IS 


greed;’"  (5)  the.  decreasing  value  of  the 
U,S.  dollar;’®  and  (6)  increased  demand 
from  China  and  India.^®  Although  many 
of  these  consumers  urge  the  United 
States  government,  as  a  whole,  to  take 
action  to  address  gasoline  prices,^’  few 
expressly  support  a  FTC  market 
manipulation  rule.22  Some  of  the 
consumer  commenters,  although  not 
addressing  the  need  for  a  specific 
market  manipulation  rule,  nonetheless 
urge  the  FTC  to  investigate  the 
petroleum  industry  for  various  types  of 
alleged  misconduct  or  to  take  other 
action  to  control  increasing  prices.^T 


OUT  OF  CONTROL,  BECAUSE  THE  HIGHER  THE 
PRICE  THE  MORE  COMMISSION  THEY  GET,”); 
Patel  (“What  has  change  in  the  last  year  to  make 
the  price  almost  double?  SPECULATION  BY 
ANALYSTS.”);  D.  Smith  (“As  much  as  60%  of 
today’s  crude  oil  price  is  pure  speculation  driven 
by  large  trader  banks  and  hedge  funds.”);  Van 
Hecke  (“I  also  feel  there  needs  to  be  regulations  put 
in  place  to  have  some  sort  of  control  on  the  way 
the  stock  traders  are  able  to  continually  drive  up 
the  costs  through  speculation.”).  See  also 
Greenbetger  (arguing  that  excessive  speculation, 
fraud,  and  illegal  manipulation  are  causing  higher 
gasoline  prices). 

See,  e.g.,  Brownstein  (“The  oil  companies  have 
used  their  profits  to  line  their  pockets  instead  of 
putting  it  back  into  incr  easing  refinery  & 
exploration.”);  Nenortas  (“While  I  am  for 
companies  making  a  profit  I  am  NOT  for  gluttony 
which  the  oil  companies  seem  to  be  guilty.  Their 
costs  do  not  justify  the  outrageous  prices  they  are 
demanding.”). 

'®  See,  e.g.,  Rubinstein  (“Gas/fuel  prices  are  high 
because  the  value  of  the  dollar  has  fallen. .  . .”). 

2®  See,  e.g..  Tanner  (“Oil  price  rises  caused  from 
importing  from  China  and  India.  Most  oil  demand 
caused  by  these  two  countries  having  40  percent  of 
the  world’s  population.”). 

See,  e.g.,  Bergkamp  (“(I)f  any  other  business 
[construction  companies,  farmers,  etc.)  were 
working  in  collusion  in  a  form  of  bid  rigging  [and 
fundamentally  that  is  what  is  happening  with  the 
price  of  oil]  the  Justice  Department  would  have 
them  in  a  court  so  fast  it  would  boggle  the  mind. 

But  we  allow  the  market  to  be  exploited  with  no 
legal  recourse  what  so  ever.”);  Berman  (“[President 
Bush]  must  call  in  the  executives  of  the  large  oil 
companies  who  are  making  billions  and  billions  in 
profits  in  the  current  crisis  and  make  them  lower 
their  prices.”);  Love  (“Our  government  seems  to  be 
able  to  create  a  BUBBLE  for  just  about  every 
economic  good  .  .  .  except  fuel.  It  can  be  done  for 
fuel  as  well  and  this  will  bring  BIG  OIL  back  to  a 
levelled  playing  field.”);  Loucks  (“Set  some  laws 
and  make  the  oil  companies  abide  by  them.  This 
hike  of  gasoline  costs  is  outrageous!  Someone  needs 
to  be  held  accountable.  Please  hurry!”);  Noga 
(“Something  needs  to  be  done,  the  profits  are 
obscene,  the  terrorists  are  the  oil  companies.”);  A. 
Stark  (“We  need  regulation  and  protection  from  the 
Oil  Industry  .  .  .  .”). 

See,  e.g.,  Bradley  (“Put  in  place  a  new  ban  on 
market  manipulation  and  giving  false  information 
to  the  FTC  or  the  Department  of  Justice.  Give  the 
FTC  the  authority  to  levy  fines  up  to  $1  million  for 
each  violation  of  market  manipulation.”);  Nenortas 
(“IF  making  federal  regulations  that  will  do  this  on 
a  permanent  basis  and  NOT  be  a  band-aid  or  quick 
fix  to  this  problem,  then  I  am  all  for  it.”). 

See,  e.g.,  Bremer  (“The  big  oil  companies  need 
to  be  investigated  for  price  gouging  and 
manipulation.”);  Hudecek  (“[T]he  FTC  should  be 
able  to  regulate  the  price  of  crude  oil  prices  to  stop 
all  price  gauging  that  is  going  on  in  America  and 
in  Europe  at  this  time.  The  FTC  should  bring  the 
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Twenty-nine  industry  members, 
associations,  and  other  organizations 
responded  to  the  ANPR.  Most 
organizational  commenters  express 
concern  about  the  prospect  of  a  FTC 
rule.24  In  support  of  their  position,  these 
commenters  advance  a  variety  of 
arguments,  including:  (1)  a  rule  is 
unnecessary  because  there  is  no 
empirical  evidence  that  market 
manipulation  is  occurringi^s  (2)  a  rule 


price  of  crude  oil  back  down  to  a  reasonable  price 
per  barrel,  that  is  under  $60  a  barrel,  and  set  a 
reasonable  gas  price  for  all  gas  stations  in  every 
State  in  America  . . . Kas  (“I  want  to  see  real 
action  taken  against  those  who  are  stealing  from  the 
rest  of  us.”);  Morris-Rrunos  (“This  is  clearly  price 
gouging  by  private  companies  and  our  government 
needs  to  protect  us.  This  is  the  clear  mission  of  the 
FTC  and  Congress.”);  A.  Stark  (“Why  hasn't  the 
FTC  investigated  this  in  earnest?”);  Strickland  (“I 
believe  the  FTC  should  investigate  market 
manipulation.”);  Warner  (“ENOUGH  of  would  of, 
should  of,  could  of.  Our  Government  NEEDS  to  do 
something  NOW  about  these  gas  prices.  Don’t  say 
it  can’t  be  done  because  it  GAN!  The  government 
can  do  anything  it  wants  to  do.”). 

Three  commenters  specifically  argue  that  the 
FTC  should  not  promulgate  a  rule.  See  API  at  12- 
16  (arguing  that  the  Commission  should  refrain 
from  promulgating  a  rule);  Flint  Hills  at  1-2,  8-11 
(asserting  that  a  rule  is  unnecessary  in  the  absence 
of  any  evidence  of  inefficiencies  or  anticompetitive 
behavior  in  the  U.S.  oil  refining  industry);  lER  at 
1  (arguing  that  existing  statutes  provide  FTC  and 
other  agencies  “with  adequate  powers  to  deal  with 
legitimately  anti -competitive  and/or  fi'audulent 
practices  in  the  petroleum  and  financial  markets”). 
Many  commenters,  without  expressly  stating 
whether  they  support  a  rule,  urge  the  Commission 
to  consider  a  variety  of  concerns  in  drafting  a 
Section  811  rule.  See,  e.g.,  ICE  at  1-2 
(recommending  that  the  Commission  draft  a  rule 
with  a  “well  defined  jurisdictional  boundary”  to 
avoid  duplicative  enforcement);  Plains  at  1,  3 
(recommending  that  the  Commission  craft  a  rule 
that  will  “avoid  any  overlap  with  other  regulatory 
regimes”);  Sutherland  at  8  (urging  the  Commission 
to  adopt  a  rule  that  avoids  any  overlap  with  futures 
trading  which  is  the  exclusive  jurisdiction  of  the 
Commodity  Futures  Trading  Commission 
(“CFTC”));  AOPL  at  1  (seeking  clarification  hum 
the  Commission  that  a  Section  811  rule  will  not 
apply  to  crude  oil  and  petroleum  products 
pipelines);  CFDR  at  2  (encouraging  the  FTC  to  draft 
a  rule  that  is  clear  and  easily  understood,  “advances 
the  development  of  one  universal  definition  of  price 
manipulation”  in  the  markets  for  petroleum 
products,  and  does  not  create  or  alter  existing 
obligations  among  market  participants);  Hess  at  12 
(urging  the  Commission  to  “consider  the  entire  ' 
spectrum  of  possible  consequences  stemming  from 
the  contemplated  rulemaking”);  Sutherland  at  2,  4 
(mging  the  Commission  to  avoid  adopting 
regulations  that  will  have  a  chilling  effect  on 
legitimate  market  activities).  Cf.  Platts  at  2 
(supporting  a  FTC  rule  that  encourages  the 
voluntary  reporting  of  data,  such  as  price,  inventory 
volumes,  and  import/export  volumes);  CAPP  at  2- 
3  (raising  a  concern  about  the  FTC’s  ability  to 
construct  a  market  manipulation  rule  appropriately 
in  the  face  of  little  empirical  evidence  of  market 
manipulation). 

See,  e.g.,  API  at  12-13  (stating  that  a  Section 
811  rule  is  unnecessary  because  there  is  no 
evidence  that  market  manipulation  is  occurring  or 
has  occurred);  CAPP  at  2-3  (arguing  that  little 
empirical  evidence  exists  of  market  manipulation  or 
any  adverse  effects  on  crude  oil  markets); 
Sutherland  at  3  (asserting  that  the  FTC  has  found 
U.S.  oil  markets  to  be  generally  fi'ee  of  manipulation 


would  be  duplicative  of  existing  laws, 
including  the  Commodity  Exchange  Act 
(“CEA”),  existing  antitrust  laws,  and  the 
FTC  Act;26  and  (3)  a  rule  could  harm  the 
efficient  functioning  of  petroleum 
markets  to  the  detriment  of 
consumers.27  Many  of  the 
organizational  commenters  who  express 
concern  about  FTC  rulemaking  in  this 
area  advance  the  view  that  if  the 
Commission  promulgates  a  rule,  it 
should  be  narrowly  tailored  to  reach 
only  fraudulent  conduct  in  the 
marketplace.28  Only  a  few 
organizational  commenters  affirmatively 
favor  a  FTC  market  manipulation  rule.^^ 
A  few  commenters  recommend  specific 
conduct  that  a  FTC  rule  should 
prohibit.®" 


in  its  past  investigations).  See  also  Flint  Hills  at  1- 

2,8-11. 

See,  e.g.,  Flint  Hills  at  3-4  (arguing  that  Section 
811  “overlaps  and  arguably  duplicates  authority 
conferred  by  [Section  5  of  the  Act)”);  AOPL  at 
1-2  (stating  that  a  FTC  rule  will  overlap  with  and 
be  duplicative  of  other  agencies’  regulations).  See 
also  ISDA  at  2-3;  API  at  14-16. 

See,  e.g.,  lER  at  1-2  (arguing  that  a  rule  could 
interfere  with  healthy  market  operations,  leading  to 
higher  volatility  in  oil  and  gas  prices  and  less 
efficiency  in  distribution);  Flint  Hills  at  2-3  (stating 
that  a  rule  would  likely  be  harmful  to  the  industry 
and  consumers);  API  at  16  (stating  that  a  Section 
811  rule  could  deter  beneficial  market  activity); 
Sutherland  at  3-4  (stating  that  the  FTC  needs  to  take 
great  care  not  to  chill  legitimate  market  activities  by 
adopting  rules  that  substitute  govemmentally 
created  norms  for  the  rules  of  the  marketplace); 
CAPP  at  5  (stating  that  it  could  be  damaging  to  the 
petroleum  industry  to  enact  rules  to  prohibit 
conduct  described  in  the  ANPR). 

See,  e.g.,  API  at  2, 16-17  (recommending  that 
any  FTC  rule  be  drafted  narrowly  to  avoid 
duplication  with  other  laws  and  to  avoid  deterring 
pro-competitive  conduct);  Flint  Hills  at  5,  8-9, 15 
(stating  that  a  rule  should  cover  “only  conduct  that 
contains  an  element  of  fiuud  or  dishonesty”);  ISDA 
at  2-3  (urging  the  Commission  to  adopt  a  rule  under 
Section  811  that  is  tailored  to  target  manipulative 
schemes  involving  wholesale,  physical  petroleum 
products);  Muris  at  13  (advocating  that  any  rule  be 
limited  to  fraudulent  and  deceptive  conduct). 
CbntraNPGA  at  5  (urging  the  FTC  to  “view  its 
mandate  broadly”  and  focus  “on  practices  that  are 
not  a  reaction  to  market  forces”). 

See,  e.g.,  Greenberger  at  21-25  (urging  the 
Commission  to  move  quickly  to  adopt  a  rule); 
Gregoire  at  1  (recommending  that  the  FTC 
promulgate  an  interim  rule  so  it  can  commence  an 
investigation  into  the  oil  and  gas  markets).  See  also 
NPGA  at  2  (“[Rjapid  increase  in  price  levels  and 
volatility  recently  . .  .  raise  concerns  regarding 
potential  manipulation  and  the  need  for  stronger 
regulatory  oversight.”).  See  also  MFA  at  4-5. 

See,  e.g.,  IPMA  at  3-4;  TOMA  at  2-3 
(recommending  that  the  FTC  treat  an  oil  company’s 
decision  to  sell  only  gasoline  blended  with  ethanol 
instead  of  unblended  gasoline  at  the  terminal  rack 
as  a  potentially  manipulative  practice);  Navajo 
Nation  at  3-5  (asking  the  FTC  to  treat  the  denial  of 
access  by  terminals  and  common  carrier  pipelines 
to  other  suppliers  as  a  manipulative  practice);  ILMA 
at  1  (requesting  that  the  FTC  consider  as  potentially 
manipulative  a  refiner’s  decision  to  increase  the 
price  of  base  oils  sold  to  others  (non-refiner 
blenders/marketers)  at  wholesale  faster  than  the 
refiner  increases  the  retail  price  for  its  own  branded 
finished  oils). 


Organizational  commenters  express 
differing  views  regarding  the 
appropriate  legal  basis  for,  and  form  of, 
cmy  such  rule.  For  example,  some 
commenters  argue  that  the  Commission 
should  model  its  rule  after  market 
manipulation  authority  under  which 
other  federal  agencies,  such  as  the 
Securities  and  Exchange  Commission 
(“SEC”),  the  CFTC,  and  the  Federal 
Energy  Regulatory  Commission 
(“FERC”),  currently  police  market 
manipulation.®’  Other  commenters 
disagree,  questioning  whether  it  is 
appropriate  to  apply  approaches 
designed  for  regulated  industries  to  the 
comparatively  unregulated  petroleum 
industry.®^ 

Organizational  commenters  also 
advance  several  significant  suggestions 
regarding  the  elements  of  a  cause  of 
action  that  they  believe  the  Commission 
should  employ  in  enforcing  the 
proposed  Rule.  In  particular, 
commenters  express  strong  views  about 
the  appropriate  level  of  scienter®®  and 


See,  e.g.,  CFUR  (advising  that  the  FTC  model 
its  rule  after  SEC,  FERC,  and  CFTC  market 
manipulation  standards  to  varying  degrees); 

Gregoire  (recommending  that  the  FTC  model  a  rule 
after  FERC  and  SEC  market  manipulation  rules); 
Greenberger  at  23  (urging  the  FTC  to  use  FERC’s 
market  manipulation  rule  as  a  template  for  drafting 
a  Section  811  rule);  ISDA  at  7  (encouraging  the  FTC 
to  “propose  a  rule  that  draws  on  the  most  analogous 
aspects  of  those  anti-manipulation  standards 
already  applicable  to  the  commodities  markets,  in 
particular  those  existing  under  the  [CEA]”);  MFA  at 
5-6,  21-23  (arguing  for  the  adoption  of  a  CFTC-style 
anti-manipulation  regulation  in  the  wholesale 
energy  market  because  of  its  relevance  to  the  FTC’s 
missioh);  CAPP  at  3-4  (urging  the  Commission  to 
adopt  CEA’s  specific  intent  standard);  Sutherland  at 
7  (urging  the  Commission  to  draw  on  precedent 
developed  under  the  CEA).  But  see  ISDA  at  12-14 
(urging  the  FTC  not  to  use  FERC  and  SEC  market 
manipulation  standards  as  models  in  determining 
what  constitutes  manipulative  behavior);  MFA  at  5- 
6, 19-21  (stating  that  “the  absence  of  a  securities 
law  disclosure  foimdation . .  .  argues  against  the 
adopting  of  an  SEC-style  anti-manipulation 
formulation  .  . . .”).  See  also  Flint  Hills  at  10  n.25, 
13-14,  22-23. 

See,  e.g.,  Muris  at  2  (“[Tlhe  Commission 
should  follow  its  own  clear  precedents  regarding 
when  a  fmlure  to  disclose  is  deceptive,  and  avoid 
importing  broad  disclosme  requirements  from 
hi^y  regulated  markets  that  simply  have  no  place 
in  wholesale  petroleum  markets.”);  PMAA  at  3 
(“Given  the  very  wide  gap  between  regulated  and 
unregulated  behavior,  existing  precedents  should  be 
looked  to  as  informational  only  and  not  as  having 
any  binding  effect  upon  interpretation  of  rules 
promulgated  under  Section  811.”);  Flint  Hills  at  10 
n.25,  13-14,  22-23  (stating  that  FERC  and  SEC 
market  manipulation  statutes  were  promulgated  in 
a  different  regulatory  context  than  EISA).  Cf.  API  at 
18-19,  30  (recognizing  the  value  of  FERC  and  SEC 
approaches  to  an  extent). 

33  Many  commenters  urge  the  Commission  to 
require  specific  intent  as  a  prerequisite  for  finding 
liability  imder  Section  811.  See,  e.g.,  ISDA  at  7 
(urging  the  FTC  to  require  a  specific  intent  to 
manipulate  prices);  Muris  at  11  (“In  any 
manipulation  rule,  the  Commission  should  require 
specific  intent,  rather  than  relying  solely  on  the 
knowledge  standard  in  the  FTC  Act.”);  CFDR  at  4, 
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whether  a  price  effect  should  be  a 
prerequisite  to  a  finding  of  liability.^"* 
Several  commenters  also  respond  to 
questions  and  hypotheticals  presented 
in  the  ANPR  about  the  types  of  conduct 
that  might  violate  EISA  and  any 
proposed  market  manipulation  rule. 
Other  topics  that  the  comments  address 
include:  possible  definitions,®®  costs 
and  benefits  of  a  market  manipulation 


13  (asserting  that  the  FTC  should  require  a  specific 
intent  to  affect  market  prices);  MFA  at  6,  23-25 
(arguing  that  the  Commission  should  include  a 
“specific  intent  to  create  an  artificial  price” 
standard  to  ensure  protection  of  legitimate 
commercial  conduct);  CAPP  at  3  (recommending 
that  the  FTC  adopt  the  intent  standard  set  out  in 
the  CEA);  API  at  28-29  (arguing  that  the  legislative 
history  of  EISA  supports  inclusion  of  a  scienter 
standard);  Sutherland  at  7  (encouraging  the 
Commission  to  follow  CEA  by  requiring  proof  of 
specific  intent).  Cf.  PMAA  at  4-5  (‘“[Tlhe  focus  is 
on  practices  that  intentionally,  willfully  or 
recklessly  cause  distortion  in  the  market.’”).  But 
see,  e.g..  Flint  Hills  at  16  (asserting  that  the 
Commission  should  apply  the  same  standard  of 
intent  under  the  FTC’s  existing  authority  to  address 
fraud  and  deception).  One  commenter  counsels  the 
Commission  against  adopting  an  intent 
requirement.  NPGA  at  5  (arguing  that  proof  of  intent 
creates  an  "impossible  burden  of  proof,”  which  will 
"ultimately  waste  the  Commission’s  resources  and 
contribute  little  to  the  efficiency  of  the  markets  or 
the  wellbeing  of  consumers”). 

Several  commenters  support,  as  an  element  of 
a  Section  811  rule  violation,  a  showing  of  a  price 
effect.  See,  e.g.,  API  at  23,  31-32  (stating  that,  as  a 
prerequisite  to  finding  liability,  the  FTC  should 
require  a  showing  that  manipulative  conduct 
caused  the  market  price  to  deviate  materially  from 
the  price  that  would  have  existed  but  for  the 
deception  or  fraud).  See  also  ISDA  at  15;  Muris  at 
9;  CFDR  at  4;  Sutherland  at  7.  But  see  USDOJ 
(“Certainly,  there  should  be  no  requirement  that 
one  succeed  in  moving  prices  .  .  .  the  only 
requirement  should  be  an  attempt  to  do  so  .  .  . 
whether  successful  or  not.”);  NPGA  at  5  (arguing 
that  the  FTC  should  focus  “on  practices  that  are  not 
a  reaction  to  market  forces”). 

See  generally  ABA  at  6-9  (stating  that  the 
antitrust  laws  should  be  the  guide  for  determining 
when  unilateral  supply  decisions  should  be  lawful 
or  when  firms  may  be  required  to  provide 
competitors  with  access  to  facilities);  API  at  46-47 
(arguing  that  the  Commission  should  not  draft  a 
rule  that  imposes  an  affirmative  obligation  to 
release  inventory  during  a  price  spike);  Plains  at  2- 
5  (arguing  that  the  decision  to  release  inventory  is 
complicated,  and  the  FTC  should  not  substitute  its 
judgment  for  others);  Hess  at  8-10  (arguing  agciinst 
imposing  an  affirmative  obligation  to  release 
inventory  during  price  spikes  because  such  an 
obligation  would  have  a  negative  impact  on  long 
term  supply);  PMAA  at  6-10  (arguing  against 
restricting  common  carrier  pipelines’ 
announcements  concerning  future  capacity 
constraints);  Sutherland  at  6  (“To  mandate 
inventory  releases  would  distort  the  U.S.  oil 
markets  and  is  contrary  to  the  healthy  structure  of 
the  markets.”).  See  also  AOPL  at  20-33;  CAPP  at  4- 
6;  lER  at  4-8;  ISDA  at  17-18;  CFDR  at  15-16. 

See  generally  ISDA  at  19  (seeking  clarification 
of  the  FTC’s  proposed  definition  of  wholesale 
distillates  products  under  Section  811);  CAPP  at  3 
(stating  that  the  definition  of  market  manipulation 
is  appropriate  because  it  reflects  the  language 
contained  in  EISA);  Flint  Hills  at  15  (stating  that  the 
FTC’s  proposed  definition  of  market  manipulation 
“makes  no  sense”);  PMAA  at  2;  Sutherland  at  7. 


rule,®^  and  appropriate  penalties  for 
violations  of  EISA  or  any  FTC  rule.®** 

C.  Notice  of  Proposed  Rulemaking 
Pursuant  to  EISA 

Based  on  the  ANPR  comments  and 
the  Commission’s  extensive  experience 
studying,  analyzing,  and  investigating 
the  petroleum  industry,  the  Commission 
has  determined  to  propose  a  rule  to 
prevent  manipulative  and  deceptive 
conduct  in  the  petroleum  markets.®® 

The  Commission  invites  written 
comments  on  the  proposed  Rule  and 
answers  to  the  questions  in  Section  ILL, 
to  assist  it  in  determining  whether  the 
proposed  Rule  provisions  strike  an 
appropriate  balance  to  maximize 
protections  for  consumers  from  market 
manipulation  while  avoiding  the 
imposition  of  unnecessary  compliance 
burdens  on  law-abiding  industry 
members. 

II.  Discussion  of  the  Proposed  Rule 

A.  Determination  to  Promulgate  a  Rule 
to  Proscribe  Market  Manipulation 

In  considering  whether  to  exercise  its 
discretionary  rulemaking  authority 
pursuant  to  Section  811,  the 
Commission  relies  upon  several  sources 
of  information  in  addition  to  the  statute, 
including  its  extensive  background 
knowledge  of  the  petroleum  industry, 
the  ANPR  comments,  independent 
research,  and  consultation  with  sister 
agencies  chcirged  with  administering 


See  generally  API  at  16  (“Without  evidence  of 
significant  ‘manipulative’  conduct  in  the  petroleum 
industry,  the  costs  of  additional  enforcement  and 
their  impact  on  competitive  market  activity 
outweigh  any  benefit  to  be  gained  from  the  FTC 
applying  Section  811  to  conduct  that  is  already 
addressed  by  other  rules,”);  Muris  at  7  (“In 
addressing  market  manipulation,  the  potential  costs 
of  mistakenly  regulating  are  likely  to  be  high 
because  these  are  well-functioning,  highly 
competitive  markets  crucial  to  the  operation  of  our 
economy.”). 

See  generally  API  at  38  (urging  the  FTC  to 
adopt  Section  5(m)(l)(C)  of  the  FTC  Act  as  the 
standard  for  determining  the  amount  of  civil 
penalties  under  Section  811);  PMAA  at  6  (“The  very 
large  penalty  should  only  be  applied,  if  at  all,  to  the 
very  largest  entities  (refiners,  trading  companies) 
who  participate  in  the  upstream  portion  of  crude 
and  finished  product,  manufacture  emd  sales.”). 

In  the  ANPR,  the  Commission  stated  that  this 
rulemaking  proceeding  is  governed  by  the 
Administrative  Procedure  Act  (“APA”),  5  U.S.C. 
553,  and  Part  1,  Subpart  C,  of  the  Commission  Rules 
of  Practice  concerning  the  adoption  of  non-Section 
18  rules,  16  CFR  1.21-1.26.  73  FR  25614,  25615  n.4. 
One  commenter,  however,  asserts  that  this 
proceeding  should  be  commenced  as  a  rulemaking 
under  Section  18  of  the  FTC  Act,  15  U.S.C.  57a, 
requiring,  among  other  things,  more  lengthy  and 
detailed  notice  and  comment  procedures.  See  API 
at  58-59.  The  Commission  disagrees.  Nothing  in  the 
plain  language  of  EISA  requires  Section  18 
rulemaking,  and  the  use  of  APA  rulemaking 
procedures  is  consistent  with  Congressional 
expectations  that  this  proceeding  be  conducted 
expeditiously. 


similar  market  manipulation  rules. 

Based  on  its  findings,  the  Commission 
tentatively  concludes  that  promulgating 
a  rule  to  address  market  manipulation 
in  connection  with  the  wholesale 
purchase  or  sale  of  crude  oil,  gasoline, 
or  petroleum  distillates  is  appropriate 
and  in  the  public  interest.’***  This 
Section  of  the  NPRM  sets  forth  the 
Commission’s  reasoning  for  the 
proposed  Rule.  The  Commission  invites 
comment  on  the  issues  raised  in  this 
Section. 

1 .  The  proposed  Rule  must  meet  Section 
811 ’s  “necessary  or  appropriate” 
standard 

Section  811  states  that  the 
Commission  “may  prescribe”  a  rule  “as 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  United 
States  citizens.’”**  Thus,  the 
Commission  may  only  promulgate  a  rule 
to  prohibit  manipulation  in  the 
petroleum  industry  if,  in  its  discretion, 
it  finds  that  a  rule  under  EISA  is 
“necessary  or  appropriate”  and  “in  the 
public  interest  or  for  the  protection  of 
United  States  citizens.”  The 
Commission  has  tentatively  determined 
that  promulgating  a  market 
manipulation  rule  narrowly  tailored  to 
address  fraudulent  practices  would  be 
appropriate  to  ensure  that  the  objective 
of  EISA  is  carried  out,  and  therefore 
would  be  in  the  public  interest. 

The  Commission  believes  that  the 
initial  inquiry  in  determining  whether  it 
should  promulgate  a  rule  requires 
understanding  the  phrase  “necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  United  States 
citizens.”'*®  The  use  of  the  disjunctive 
“or”  in  the  first  clause  of  this  phrase 
indicates  that  the  Commission  would  be 
within  its  mandate  to  promulgate  a  rule 


As  the  Commission  stated  in  the  ANPR,  the 
phrase  “crude  oil  gasoline  or  petroleum  distillates,” 
without  commas,  is  used  in  Section  811  (as  well  as 
in  the  first  clause  of  Section  812),  while  the  phrase 
“crude  oil,  gasoline,  or  petroleum  distillates”  (with 
commas)  is  used  in  Section  812(3).  This  drafting  is 
presumably  a  non-substantive  typographical  error; 
therefore,  all  parts  of  both  sections  should  be  read 
to  cover  all  three  types  of  products  (that  is,  crude 
oil,  gasoline,  and  petroleum  distillates).  See  73  FR 
at  25621  n.59. 

">  42  U.S.C.  17301. 

Some  commenters  address  the  phrase 
“necessary  or  appropriate”  in  their  comments; 
however,  none  attempt  to  define  the  phrase.  See, 
e.g.,  API  at  36  (“lT]here  are  solid  grounds  to 
conclude  that  adoption  of  a  market  manipulation 
rule  for  petroleum  wholesale  markets  is  neither 
necessary  nor  appropriate.”);  CAPP  at  4  (“In  order 
to  ensure  that  rules  are  . .  .  necessary  or  appropriate 
in  the  public  interest  .  .  .  the  Commission  must  set 
objective  standards  as  to  what  these  concepts  are 
and  how  they  will  manifest  themselves  in  reality.”). 
See  alsoAOPL  at  11-12  (“Regulation  of  oil 
(pipelines)  .  .  .  would  not  be  ‘necessary  or 
appropriate  in  the  public  interest  or  for  the 
protection  of  the  United  States  citizens.’”). 
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that  is  either:  (1)  “necessary  ...  in  the 
public  interest  or  for  the  protection  of 
United  States  citizens,”  or  (2) 
“appropriate  in  the  public  interest  or  for 
the  protection  of  United  States 
citizens. ”"‘3  Similarly,  the  Commission 
need  only  show  that  a  rule  would  be 
either  “in  the  public  interest”  or  “for 
the  protection  of  United  States 
citizens.”  Thus,  the  Commission  could 
proceed  in  its  rulemaking  if,  at  a  . 
minimum,  the  endeavor  is  “appropriate 
...  in  the  public  interest.”  The 
Commission  has  determined  that  a  rule 
that  achieves  EISA’s  plainly  stated 
purpose  —  that  is,  the  prohibition  of 
market  manipulation  in  the  petroleum 
industry  —  would  be  appropriate. 

The  Commission  carefully  considered 
concerns  raised  by  orgemizational 
commenters  about  the  necessity  or 
appropriateness  of  a  rule  in  determining 
whether  to  move  forward  in  the 
rulemaking  process.  Some  of  these 
commenters  argue,  for  example,  that 
petroleum  markets  are  competitive,  and, 
in  the  absence  of  specific  evidence  of 
market  manipulation,  the  Commission 
should  refrain  from  promulgating  a 
rule.'*"*  Some  point  to  FTC  and  CFTG 
authority  to  argue  that  any  rule  would 
be  duplicative  of  existing  laws  and  lead 
to  uncertainty  and  confusion  among 
market  participants  about  compliance.'*® 


42  U.S.C.  17301  (emphasis  added).  The  use  of 
a  disjunctive  indicates  alternatives  and  requires  that 
each  be  treated  separately  unless  there  is  clear 
legislative  intent  that  indicates  otherwise.  Reiter  v. 
Sonotone  Corp.,  442  U.S.  330,  339  (1979)  (“Canons 
of  construction  ordinarily  suggest  that  terms 
connected  by  a  disjunctive  be  given  separate 
meanings,  unless  the  context  dictates  otherwise  .  . 

.  .”).  See  also  FCC  v.  Pacifica  Foundation,  438  U.S. 
726,  739-740  (1978);  Azure  v.  Morton,  514  F.2d  897, 
900  (9th  Cir.  1975)  (“As  a  general  rule,  the  use  of 
a  disjunctive  in  a  statute  indicates  alternatives  and 
requires  that  they  be  treated  separately.”);  Norman 
J.  Singer,  Statutes  and  Statutory  Construction  21.14, 
at  180-182  (6th  ed.  rev.  vol.  2002)  (“Generally, 
courts  presume  that  ‘or’  is  used  in  a  statute 
disjunctively  .  .  .  .”). 

See,  e.g.,  AOPL  at  18  (noting  that  the 
Commission  has  found  little  evidence  of  price 
manipulation  in  previous  investigations);  API  at  12- 
14,  36;  Flint  Hills  at  10  (“[T]he  Commission  lacks 
evidence  of  ‘manipulation’  in  wholesale  petroleum 
markets  that  warrants  the  kind  of  extensive 
regulatory  intervention  that  a  proposed  rule  could 
engender.”);  Hess  at  10-11;  Muris  at  2  (asserting  that 
the  petroleum  industry  is  highly  competitive).  See 
also  Sutherland  at  3  (stating  that  the  Commission 
should  not  “adopt  rules  that  substitute 
governmentally  created  norms  for  the  rules  of  the 
marketplace.”). 

Commenters  express  the  view  that  a  FTC  rule 
is  unnecessary  because  it  would  duplicate  existing 
laws  and  regulations.  See,  e.g.,  API  at  40-41 
(arguing  against  a  FTC  rule  that  would  duplicate  the 
existing  CEA  enforcement  scheme  and  antitrust 
laws);  Flint  Hills  at  8-9  (asserting  that  existing 
Commission  authority  under  Section  5  of  the  FTC 
Act  is  sufficient  to  protect  against  “(djisingenuous 
business  practices”);  MFA  at  17  (“FTC  Rules  that 
purport  to  overlap  with  CFTC  exclusive  jurisdiction 
would  not  serve  the  public  interest.”).  Although  it 
is  true  that  other  agencies  have  market 


Many  commenters  also  express 
concerns  about  the  scope  and  contours 
of  a  rule  and  whether  any  rule  that  the 
Commission  promulgates  would  be 
appropriate  for  petroleum  markets.'*® 
EISA  targets  manipulative  and 
deceptive  conduct  in  the  petroleum 
markets,  thereby  seeking  to  eliminate 
conduct  which  serves  no  legitimate 
purpose  and  may  in  fact  harm  the 
market  to  the  detriment  of  market 
participants  and  consumers."*^  In  the 
view  of  the  Commission,  a  rule  that 
allows  the  Commission  to  guard  against 
conduct  that  undermines  the  integrity  of 
the  petroleum  market  would  be  in  the 
public  interest.^®  The  Commission  notes 
that  fraud  and  deception  may  occur  in 
competitive  marketplaces.  Further,  the 
Commission  notes  that  Congress 
specifically  authorized  it  to  determine 
whether  a  rule  would  be  appropriate 
and  in  the  public  interest  despite  the 
existence  of  other  laws  that  potentially 


manipulation  regulations  in  place  already,  this  fact 
was  well-known  to  Congress  when  it  enacted  EISA. 
Therefore,  the  Commission  disagrees  with 
commenters  that  argue  that  a  Commission  rule  is 
unnecessary  because  it  may  be  redundant  with 
other  regulatory  authority. 

For  a  general  discussion  of  organizational 
commenters’  concerns  about  a  FTC  rule,  see  Section 
I.B  above. 

Commenters  recognize  the  negative  effects  of 
fraud  and  deceit.  See,  e.g.,  Greenberger  at  1  (arguing 
that  excessive  speculation,  fraud,  and  illegal 
manipulation  are  causing  higher  gasoline  prices); 
MFA  at  1  (“Price  manipulation  has  a  corrosive 
effect  on  the  proper  functioning  of  any  market.”); 
API  at  50  (“We  agree  that  the  provision  of  false  or 
misleading  pricing  information  to  private  reporting 
entities  could  be  problematic.”);  ISDA  at  19  (“ISDA 
.  .  .  both  supports  and  encourages  the  development 
of  dynamic  markets  undistorted  by  manipulative 
trading  activity.”);  Sutherland  at  3  (“lOlil  marketers 
and  traders  often  are  the  first  victims  of  unfair 
business  practices.  They,  therefore,  support  efforts 
by  Congress  to  deter  manipulation  and  the  use  of 
deceptive  devices.”);  Flint  Hills  at  18 
(“[Rlestrictions  on  disclosures  that  ‘leave  customers 
in  the  dark’  may  be  inimical  to  the  smooth 
operations  of  the  relevant  markets.  Of  course,  false 
or  deceptive  reports  can  also  raise  familiar  (sicj 
problems.”);  CAPP  at  1  (“CAPP  recognizes  that 
fraud  and  manipulation  pose  a  potential  threat  to 
the  successful  and  efficient  functioning  of 
petroleum  markets  in  North  America.”). 

‘‘®  Some  commenters  opine  on  the  meaning  of  the 
language:  “in  the  public  interest  or  for  the 
protection  of  United  States  citizens.”  See,  e.g., 

CFDR  at  4-5  (“The  public  interest  and  the 
protection  of  U.S.  citizens  .  .  .  are  best  served  by 
the  adoption  of  a  clear  legad  standard  for  market 
manipulation.”  CFDR  goes  on  to  say  that  a  clear 
legal  standard  “will  allow  market  participants  to 
conduct  their  business  with  a  clear  understanding 
of  the  relevant  legal  boundaries.”);  MFA  at  17 
(“FTC  rules  that  purport  to  overlap  with  CFTC 
exclusive  jurisdiction  would  not  serve  the  public 
interest.”).  Noting  the  absence  of  the  phrase  “public 
interest”  from  other  laws  the  Conunission  enforces, 
Flint  Hills  states  that  Congress  must  have  intended 
that  the  Commission  rely  upon  its  experience  in 
promoting  the  public  interest  through  enforcement 
of  the  consumer  protection  tmd  antitrust  principles 
governed  by  Section  5  of  the  FTC  Act.  See  Flint 
Hills  at  17-18. 


cover  fraud  or  deceit.'***  Therefore,  as  the 
agency  charged  with  protecting 
consumers  and  preserving  the 
competitiveness  of  markets  (such  as 
petroleum  markets),  the  Commission 
believes  that  it  would  be  appropriate  for 
it  to  propose  a  rule  targeting  fraudulent 
or  deceptive  conduct  in  wholesale 
petroleum  markets  under  this  new 
authority. 

2.  SEC  Rule  lOb-5  provides  an 
appropriate  regulatory  model  on  which 
to  base  the  FTC’s  proposed  Rule 

By  its  plain  language.  Section  811 
declares  unlawful  the  use  of 
manipulative  or  deceptive  devices  or 
contrivances  —  in  connection  with  the 
purchase  or  sale  of  crude  oil,  gasoline, 
or  petroleum  distillates  at  wholesale  — 
that  violates  any  FTC  rule  prohibiting 
their  use.®**  As  one  commenter  observes, 
“Section  811  is  not  discussed  in  any 
Senate,  House,  or  Conference  Report, 
nor  is  there  any  reported  Congressional 
debate  on  this  provision.”®* 

Nevertheless,  the  statutory  language  — 
especially  the  use  of  the  phrase 
“manipulative  or  deceptive  device  or 
contrivance”  —  reveals  its  legislative 
antecedents. ®2 

In  particular,  it  is  instructive  that  the 
language  that  Congress  chose  to  frame 
the  conduct  prohibition  in  Section  811 
is  identical  to  language  found  in  Section 
10(b)  of  the  Securities  Exchange  Act  of 
1934  (“SEA”),®®  which  prohibits  the  use 
of  any  “manipulative  or  deceptive 
device  or  contrivance”  in  contravention 
of  such  rules  as  the  SEC  may 
prescribe.®"*  Congress  used  identical 

«  42  U.S.C.  17301. 

42  U.S.C.  17301.  The  statute  itself  does  not 
describe  the  manipulative  or  deceptive  devices  or 
contrivances  that  are  illegal.  Rather,  it  vests  in  the 
FTC  discretionary  rulemaking  authority  to  identify 
such  conduct. 

ABA  at  3. 

52  As  the  ANPR  discusses  in  detail,  the 
Commission  studied  SEC,  FERC,  and  CFTC 
enabling  statutes,  and  their  respective 
implementing  regulations,  and  asked  questions  in 
the  ANPR  about  whether  these  existing  regulatory 
schemes  should  serve  as  a  model  for  a  FTC  Rule. 

73  FF  at  25616-25618. 

53  15  U.S.C.  78j(b). 

5<  See,  e.g.,  ABA  at  2  (asserting  that  “Section  811 
is  modeled  on  FERC  and  SEC  authority  to  challenge 
deceptive  conduct”);  Greenberger  at  27  (“Congress 
modeled  the  FTC’s  new  2007  anti-manipulation 
provision  on  10(b)  of  the  [SEA]  and  Rule  lOb-5  to 
once  again  make  it  clear  .  .  .  that  the  FTC  must  use 
the  extensive  securities  precedent  to  guide  its 
manipulation  investigations  in  the  petroleum 
markets.”);  CFDR  at  3  (recognizing  that  the  language 
of  Section  811  is  “effectively  identical  to  the  anti¬ 
manipulation  proscriptions  found  in  Section  10(b) 
...  of  the  [SEA],  as  amended”);  Sutherland  at  4 
(“Congress,  in  fashioning  Section  811,  used 
language  similar  to  that  used  in  the  Energy  Policy 
Act  of  2005  .  .  .  which  in  turn  drew  upon  the 
securities  laws  .  .  .  .”);  Gregoire  at  1  (arguing  that 
the  Commission’s  “authority  is  very  similar  to  the 

Continued 
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language  —  “manipulative  or  deceptive 
device  or  contrivance”  —  when  it  gave 
FERC  anti-manipulation  authority  over 
electricity  and  natural  gas  under  the 
Energy  Policy  Act  of  2005  (“EPAct 
2005”).  In  doing  so.  Congress 
specifically  instructed  FERC  to  define 
the  terms  “any  manipulative  or 
deceptive  device  or  contrivance”  “as 
those  terms  are  used  in  [SEA  Section 
10(b)]. ”55  The  use  of  this  language 
suggests  that  any  proposed  FTC  Rule 
should  follow  the  contours  of  SEC  Rule 
1  Ob-5,  promulgated  by  the  SEC  pursuant 
to  that  agency’s  market  manipulation 
authority.55 

Floor  statements  made  in  connection 
with  a  predecessor  bill  to  Subtitle  B  of 
EISA57  and  correspondence  from 
Congress  regarding  EISA58  support  the 
Commission’s  decision  to  model  its 
proposed  Rule  on  SEC  Rule  lOb-5.  Thus, 
the  language  of  the  statute,  taken 
together  with  other  indicators  of 
Congressional  expectations,  suggests 
that  any  proposed  FTC  market 
manipulation  rule  should  be  modeled 
on  SEC  Rule  lOb-5. 

The  Commission  believes  that,  in 
addition  to  adhering  to  the  memdate 
implied  by  the  statutory  language,  there 
are  several  advemtages  to  modeling  its 
proposed  Rule  on  SEC  Rule  lOb-5.  The 


authority  Congress  previously  gave  the  [FERC]  .  .  . 
which  in  turn  was  based  on  the  statutory  authority 
of  the  [SEC]”).  See  also  Muris  at  2  (arguing  that  “the 
statutory  language  and  the  legislative  history  point 
to  the  SEC,  FERC,  and  CFTC  as  relevant  regulatory 
models”):  MFA  at  19-20  (acknowledging  that  the 
provisions  of  Section  811  were  modeled  after 
Section  10(b)  of  the  SEA,  but  also  taking  the 
position  that  the  Commission  should  not  follow  its 
statutory  precedent).  Cf.  API  at  18  (arguing  that 
EISA  does  not  require  the  Commission  to  follow  the 
SEC  model  in  every  respect,  despite  an 
acknowledgment  that  Section  811  was  modeled 
after  the  SEA). 

55  See  15  U.S.C.  717c-l;  16  U.S.C.  824v;  FERC, 
Prohibition  of  Energy  Market  Manipulation,  71  FR 
4244,  4246  (Jan.  19,  2006). 

56  17  CFR  240.10b-5. 

5^  Energy  Emergency  Consumer  Protection  Act  of 
2005,  S.1735, 109th  Cong.  (2005).  In  these  remarks. 
Senator  Maria  Cantwell  stated  that  the  market 
manipulation  provisions  in  that  bill  would  ensiue 
“the  same  kind  of  anti-manipulation  and 
transparency  rules  as  those  with  which  electricity 
and  natural  gas  industries  must  comply  [under  the 
EPAct  2005).”  The  FERC  rules,  to  which  the 
Senator  refers,  similarly  derive  from  the  SEA,  and 
target  fraudulent  marketplace  conduct.  151  Cong. 
Rec.  S10238  (daily  ed.  Sept.  20,  2005). 

56  An  April  2008  letter  to  the  Commission  from 
Senators  Maria  Cantwell,  Olynqiia  Snowe,  Byron 
Dorgan,  Daniel  Inouye,  and  Gordon  Smith  also 
supports  the  interpretation  that  EISA  is  designed  to 
provide  the  FTC  with  anti-fraud  market 
manipulation  authority  similar  to  that  already 
vested  in  the  SEC  and  recently  given  to  FERC  in  the 
EPAct  2005.  Letter  from  Senators  Cantwell,  Snowe, 
Dorgan,  Inouye,  and  Smith  to  FTC  Chairman 
Kovacic  and  Commissioners  Harbour,  Leibowitz, 
and  Rosch  (Apr.  8,  2008),  available  at  [http:// 
www.ftc.gov/os/comments/tnarketmanipulation/ 
congress/080414cantweU.pdf). 

See  EPAct  2005,  42  U.S.C.  15801-16503. 


Commission  believes  that  using  an 
existing  anti-fraud  market  manipulation 
regulatory  scheme  as  a  model  for  the 
proposed  Rule  is  beneficial  for  market 
participants  because  it  leverages  the 
significant  body  of  legal  precedent 
interpreting  that  scheme.59  This 
determination  is  consistent  with  the 
views  of  some  commenters  who  assert 
that  SEC  Rule  lOb-5  provides  a  well- 
developed  framework  for  the  FTC  to 
follow.60  Moreover,  using  an  established 
regulatory  scheme  as  the  basis  for  the 
proposed  Rule  should  reduce  regulatory 
uncertainty  and  thereby  assure  greater 
compliance. 

The  structure  and  scope  of  SEC  Rule 
lOb-5  also  provide  a  useful  model  for 
the  substantive  prohibitions  of  the 
proposed  Rule.  EISA  contemplates  the 
FTC  using  a  new  authority  —  separate 
and  apart  from  antitrust  law  and  FTC 
Act  Section  5  authority  —  to  target 
manipulation  and  deception  based  on 
the  SEC  anti-fraud  model.®’  By 
mirroring  the  established  SEC  Rule  lob- 
5,  the  Commission  believes  it  strikes  at 
the  core  of  what  EISA  explicitly 
proscribes  —  market  manipulation.®^ 

3.  The  provisions  of  the  proposed  Rule 
appropriately  prohibit  fraudulent 
conduct  in  wholesale  petroleum 
mcirkets 

The  Commission  believes  that  an 
appropriate  means  to  achieve  this 
objective  would  be  to  adopt  largely  the 
language  and  structure  of  SEC  Rule  10b- 
5  in  promulgating  the  proposed  Rule.®^ 


58  See,  e.g.,  Greenberger  at  23,  25,  27;  Gregoire  at 
1;  CFDR  at  11, 13;  SIGMA  at  6. 

66  See,  e.g.,  Gregoire  at  1;  Greenberger  at  23-25, 

27;  CFDR  at  11, 13.  But  see  CAPP  at  2  (arguing  that 
EISA  was  enacted  in  anticipation  of  market  abuses, 
not  in  response  to  them,  and  thus  is  not  analogous 
to  SEC  rules);  Sutherland  at  4  (arguing  that  SEC 
rules  operate  in  a  highly  regulated  environment  and 
that  modeling  a  rule  that  is  aimed  at  the 
comparatively  unregulated  petroleum  industry  after 
SEC  rules  would  be  inappropriate). 

61  As  the  Commission  noted  in  the  ANPR, 
“nothing  in  connection  with  this  Section  811 
Rulemaking,  any  subsequently  enacted  rules,  or 
related  efforts  should  be  construed  to  alter  the 
standards  associated  with  establishing  a  deceptive 
practice  or  an  unfair  practice  in  a  case  brought  by 
the  Commission.”  73  FR  at  25619  n.55. 

62  The  Commission  believes  this  careful  tailoring 
addresses  concerns  that  a  new  rule  prohibiting 
market  manipulation  in  the  petroleum  industry 
might  interfere  with  legitimate,  pro-consumer 
business  behavior.  See  generally  API  at  16  (“New 
rules  have  the  potential  to  over-deter,  discouraging 
beneficial  market  activity.”);  Sutherland  at  2 
(stating  that  the  FTC  must  not  “deter  important  and 
economically  efficient  business  activities  that  are 
fundamental  to  the  energy  markets”). 

63  Several  commenters,  while  not  necessarily 
advocating  a  FTC  rule,  appear  to  support  a  rule 
based  on  SEC  Rule  lOb-5.  See,  e.g.,  Gregoire  at  1 
(“The  FTC  should  be  similarly  informed  by  the 
FERC  and  SEC  rules  and  model  its  rules  on 
theirs.”);  Greenberger  at  22  (urging  the  FTC  to 
model  its  rule  after  FERC’s  rule  b^use  FERC 


Accordingly,  the  proposed  Rule 
contains  the  following  conduct 
prohibitions.  First,  Section  317.3(a) 
prohibits  the  use  or  employment  of  any 
“device,  scheme,  or  artifice  to  defraud.” 
Second,  proposed  Rule  Section  317.3(b) 
states  that  it  is  a  violation  of  the  rule  for 
any  person  to:  “make  any  untrue 
statement  of  a  material  fact  or  to  omit 
to  state  a  material  fact  necessary  in 
order  to  make  the  statements  made,  in 
the  light  of  the  circumstances  under 
which  they  were  made,  not  misleading.” 
Finally,  proposed  Rule  Section  317.3(c) 
makes  it  illegal  for  any  person  “[t]o 
engage  in  any  act,  practice,  or  course  of 
business  that  operates  or  would  operate 
as  a  fraud  or  deceit  upon  any  person.”®'* 
The  Commission  believes  that  adopting 
the  general  conduct  prohibitions 
embodied  in  SEC  Rule  lOb-5  provides 
the  necessary  flexibility  for  the 
Commission  to  adapt  to  changing 
market  conditions  in  enforcing  its 
proposed  Rule.®® 

Moreover,  the  Commission  is  not 
invoking  the  entire  body  of  SEC  law  in 
this  rulemaking,  but  rather  the  anti¬ 
fraud  provisions  of  SEC  Rule  lOb-5. 
Thus-,  the  proposed  Rule  does  not 
impose  affirmative  disclosure  or  record¬ 
keeping  obligations,  and  does  not 
regulate  supply  decisions  or  require  that 
market  participants  provide  access  to 
terminals  or  pipelines.®®  In  making  this 
determination,  the  Commission 
considered  arguments  raised  by 
commenters  who  oppose  cie 
promulgation  of  an  SEC-style  rule  on 
the  grounds  that  securities  markets  are 
qualitatively  different  from  petroleum 
product  markets  because  securities 
markets  are  subject  to  a  significant 
degree  of  regulation.®^  The  Commission 


resolved  its  “major  interpretative  issues”  by 
“adopting  the  anti-manipulation  definitions  within 
Section  10(b)  of  the  [SEA]”);  API  at  17  (recognizing 
the  value  of  FERC  and  SEC  approaches  to  an 
extent).  See  also  CFDR  at  3.  The  determination  to 
prohibit  manipulative  and  deceptive  conduct  under 
the  proposed  Rule  does  not  preclude  the 
Commission  from  finding  that  other  conduct 
violates  EISA  and  any  other  applicable  laws  or  rules 
that  the  Commission  enforces. 

6'*  Proposed  Rule317.3(a)-(c). 

65  Any  “laundry  list”  of  specifically  proscribed 
conduct  could  quickly  become  out  of  date, 
requiring  that  the  Commission  frequently  revisit  the 
rulemaking  process.  See  also  Muris  at  11  (“Because 
defining  the  specific  deceptions  that  might 
manipulate  wholesale  markets  is  virtually 
impossible,  any  manipulation  rule  will  of  necessity 
be  more  general.”). 

66  See  Chiarella  v.  United  States,  445  U.S.  222, 
235  (1980)  (stating  that  SEC  Rule  lOb-5  did  not 
create  a  duty  of  disclosure;  rather,  the  duty  to 
disclose  was  created  by  a  fiduciary  relationship 
between  traders). 

62  See,  e.g.,  PMAA  at  3  (arguing  that  given  the 
differences  between  regulated  and  unregulated 
markets,  “Existing  precedents  should  be  looked  to 
as  informational  only”);  Sutherland  at  4  (stating 
that  "as  a  rule”  SEC  market  manipulation  standards 
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believes  that  excluding  these  affirmative 
duties  should  alleviate  commenter 
concerns  and  make  clear  that  the 
Commission  is  using  only  the  relevant 
portions  of  the  SEC  regulatory  model  in 
crafting  the  proposed  Rule.®® 

In  crafting  the  proposed  Rule,  the 
Commission  intends  to  prohibit 
manipulative  and  deceptive  conduct 
without  discouraging  pro-competitive  or 
otherwise  desirable  market  practices. 
Following  the  example  of  SEC  Rule  lob- 
5,  the  Commission  believes  that  its 
proposed  Rule  would  contribute  to  well¬ 
functioning  meu'ketplaces.  Markets 
function  best  when  market  participants 
can  presume  that  the  best  available 
information  relevant  to  their  decision¬ 
making  is  not  distorted.®®  Manipulative 
or  deceptive  conduct  distorts  the 
marketplace  signals  that  guide  resource 
allocation.’’®  When  market  participants 
react  to  distorted  market  price  signals, 
short-term  purchase  and  sale  decisions 
may  be  altered  and  long-term  capital 
investments  may  be  adversely 
influenced.  Finally,  if  manipulative  or 
deceptive  conduct  recurs,  it  may 
increase  the  cost  of  doing  business  if 
market  participants  are  required  to 
invest  in  defensive  measures.’'’  The 


are  not  useful  precedents  for  a  Section  811  rule); 
ISDA  at  12  (“Securities  precedent  is  not 
illuminating  with  respect  to  how  to  develop  a  rule 
to  prosecute  manipulation  in  wholesale,  physical 
Petroleum  Products  markets  because  there  are 
substantial  differences  between  the  market 
frameworks.”).  See  also  API  at  19-20,  30;  CAPP  at 
2-3. 

Many  commenters  raise  concerns  about  a  FTC 
rule  that  would  impose  affirmative  duties  or 
obligations  on  persons  covered  by  the  rule.  For  a 
discussion  of  any  potential  duties  or  obligations 
imposed  by  the  proposed  Rule,  see  Section  11.8.4 
below. 

•'’*  Several  commenters  discuss  the  consequences 
of  manipulative  or  deceptive  conduct  on  the  overall 
health  of  the  marketplace  and  note  the  importance 
of  ensuring  a  legitimate  price  discovery  process. 

See,  e.g.,  Muris  at  6  (“Fraudulent  and  deceptive 
conduct  undermine  the  market's  competitive 
process  because  they  impair  efficient  price 
discovery,  which  is  the  process  of  incorporating 
information  in  the  market  price.”);  Platts  at  2 
(“Confidence  in  price  discovery  processes  is  vital 
for  market  participants,  regulators  and  the  public 
alike  .  .  .  .”);  MFA  at  1  (“Price  manipulation  has 
a  corrosive  effect  on  the  proper  functioning  of  any 
market.”). 

™  In  a  market  economy,  resources  are  allocated 
to  productive  activities  on  the  basis  of  impersonal 
price  signals  that  reflect  both  consumer  preferences 
and  profit  opportunities.  When  resources  flow  to 
their  highest  valued  use,  social  wealth  is 
maximized.  Intentional  manipulative  or  deceptive 
conduct  impedes  this  process.  See  also  Milton 
Friedman  &  Rose  Friedman,  Free  to  Choose,  14-18 
(Harcourt  1980);  Friedrich  Hayek,  The  Use  of 
Knowledge  in  Society,  35(4)  Am.  Econ.  Rev.  519 
(1945).  For  example,  disseminating  misinformation 
that  is  relied  on  by  market  participants  may  prevent 
wealth-generating  exchanges  from  taking  place.  If 
so,  an  opportunity  cost  is  imposed  on  society  at 
large. 

Such  investments,  although  perceived  as 
necessary  by  the  investor,  are  socially  wasteful 


Commissioi;!  believes  eliminating  or 
reducing  these  effects  is  in  the  public 
interest. 

The  Commission  addresses  the 
elements  of  a  cause  of  action  under  the 
proposed  Rule  in  Section  lI.E.  This 
discussion  should  provide  guidance  to 
the  industry  on  how  the  Commission 
would  enforce  the  proposed  Rule.  The 
Commission  would  not  likely  act  except 
in  cases  where  an  entity:  (1)  uses  a 
ft'audulent  device,  scheme  or  artifice,  or 
makes  a  material  misrepresentation  or  a 
material  omission,  or  engages  in  any  act, 
practice,  or  course  of  business  that 
operates  or  would  operate  as  a  fraud  or 
deceit  upon  any  entity;  (2)  with  scienter; 
(3)  in  connection  with  the  purchase  or 
sale  of  crude  oil,  gasoline,  or  petroleum 
distillates  at  wholesale.^^  por  example, 
false  reporting  to  private  data  reporting 
services  or  misleading  announcements 
by  refineries,  pipelines,  or  investment 
banks  done  with  the  requisite  scienter, 
in  connection  with  the  purchase  or  sale 
of  a  covered  product  at  wholesale, 
would  be  covered  by  the  proposed  Rule. 
Similarly,  trading  practices  in  physical 
or  futures  markets  would  also  be 
covered  if  the  conduct  met  all  the 
elements  of  a  cause  of  action. 

In  sum,  the  Commission  has  paid 
careful  attention  to  maximizing  the 
proposed  Rule’s  benefits  while 
minimizing  its  costs  from  both  a  legal 
and  an  economic  perspective.  The 
Commission  believes  that  the  proposed 
Rule,  by  specifically  tcugeting 
manipulative  or  deceptive  conduct,  not 
only  achieves  the  goals  of  Section  811, 
but  also  complements  the  Commission’s 
antitrust  and  consumer  protection 
missions.  The  Commission  seeks 
comments  on  the  specific  formulation  of 
the  proposed  Rule,  and  in  particular  on 
whether  using  SEC  Rule  lOb-5  as  a 
model  is  appropriate. 

B.  Section  317.1  -  Scope 

Section  813  makes  clear  that  the 
Commission  possesses  the  same 
jurisdiction  and  power  under  Subtitle  B 
as  it  possesses  under  the  FTC  Act.^® 
Because  EISA  does  not  expand  or 
contract  Commission  jurisdiction  or  the 
scope  of  any  rule’s  coverage,  tmy  person 
to  which  Commission  jurisdiction  under 
the  FTC  Act  does  not  extend  would  also 
lie  outside  Commission  jurisdiction 


because  they  utilize  resources  that  otherwise  might 
have  been  allocated  to  wealth-generating  activities. 

Section  II.E  of  this  NPRM  also  addresses 
whether  actual  price  effects  should  be  a  required 
element  of  proof. 

“This  subtitle  shall  be  enforced  by  the  Federal 
Trade  Commission  in  the  same  manner,  by  the  same 
means,  and  with  the  same  jurisdiction  as  though  all 
applicable  terms  of  the  (FTC)  Act  (15  U.S.C.  41  et 
seq.)  were  incorporated  into  and  made  a  part  of  this 
subtitle.”  42  U.S.C.  17303  (emphasis  added). 


under  the  proposed  Rule.  Conversely, 
any  person  currently  subject  to 
Commission  jurisdiction  under  the  FTC 
Act  would  be  covered  by  the  proposed 
Rule.^^ 

In  response  to  the  ANPR,  the 
Commission  received  some  comments 
requesting  that  the  Commission  clarify 
the  scope  of  the  application  of  any 
proposed  rule.  One  commenter,  AOPL, 
expresses  the  belief  that  Commission 
jurisdiction  does  not  extend  to 
pipelines.^®  Another  opines  that  any 
rule  could  not  and  should  not  reach  any 
non-profits  or  banks. ^®  Several  suggest 
that  any  proposed  rule  should  not,  by  its 
terms  or  construction,  reach  futures 
trading  activities  regulated  by  the  CFTC, 
including  any  futures  market 
manipulation.^’^ 

As  to  pipelines  in  particular. 
Commission  jurisdiction  under  Section 
5  of  the  FTC  Act  does  not  extend  to 
common  carriers  that  are  subject  to  the 
ICA  and  its  amendments,’®  including 
the  ICC  Termination  Act  of  1994.  Those 
acts  apply  to  interstate  rail,  trucking  and 
busing;  domestic  offshore  water 
carriage;  and  pipelines  carrying 
commodities  other  than  water,  gas,  or 
oil.^^  Accordingly,  oil  emd  gas  pipelines 
enjoy  no  exemption  from  the  FTC  Act 
and  would  be  subject  to  the  proposed 
Rule.®® 


Moreover,  any  person  subject  to  Conunission 
jurisdiction  must  comply  with  Section  812  and 
with  any  rule  promulgated  under  Section  811. 
Several  commenters  asked  the  FTC  to  clarify  its 
proposed  definition  of  “person.”  See  e.g.,  ISDA  at 
4n.5;  AOPLatl. 

AOPL  at  1  (“Common  carrier  oil  pipelines 
subject  to  the  Interstate  Commerce  Act  (“ICA”)  are 
exempt  from  the  Commission’s  jurisdiction  under 
the  (FTC  Act]  and  thus  are  also  exempt  from  the 
Commission’s  jurisdiction  under  the  EISA.”). 
Conversely,  Navajo  Nation  asserts  that  FERC’s 
regulations  are  not  directly  applicable  to  the  crude 
oil  market.  Therefore  the  Commission  should  tailor 
a  rule  to  “eliminate  anticompetitive  practices  that 
(FERC)  may  have  determined  are  beyond  its 
jurisdiction  ...”  Navajo  Nation  at  4. 

DRG  at  3-4.  Cf.  Greenberger  at  28-29  (arguing 
that  the  Commission  has  authority  to  investigate 
banks  for  manipulation  in  the  crude  oil  markets). 

See,  e.g.,  CFTC  at  2  (“[Wje  urge  the  FTC  to 
avoid  proposing  regulatory  measures  that  could 
lead  to  futures-market  manipulation  charges  based 
solely  on  the  downstream  effects  of  futures 
exchange  prices  on  off-exchange  prices  in  physical 
or  cash-market  transactions,  and  that  may  be 
inconsistent  or  duplicative  of  CEA  provisions.”); 
MFA  at  13-14  (“But  futures  market  manipulation 
claims  do  involve  both  actual  futures  transactions 
and  the  core  price  discovery  operations  of  the 
futiures  markets  and  should  be  outside  the  limits  of 
Section  811  due  to  the  CEA’s  exclusive  jurisdiction 
provision.”).  See  also  Flint  Hills  at  12;  Sutherland 
at  8;  Hess  at  12  n.lO;  CFDR  at  6  n.4. 

49  U.S.C.  10101-16106.  Section  4  of  the  FTC 
Act  defines  the  “’Acts  to  regulate  commerce’”  to 
mean,  inter  alia,  “subtitle  IV  of  title  49  . . .  and  all 
Acts  amendatory  thereof  and  supplementary 
thereto.”  15  U.S.C.  44. 

49  U.S.C.  4(c)  (emphasis  added). 

»o  15  U.S.C.  45(a)(2). 
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With  respect  to  banks,  Commission 
jurisdiction  under  Section  5  of  the  FTC 
Act  does  not  extend  to  “banks,  savings 
and  loan  institutions  described  in 
section  57a(f)(3)  of  this  title,  [and] 

Federal  credit  unions  described  in 
section  57a{f)(4)  of  this  title.”*^! 
Nevertheless,  the  Commission  does 
have  jurisdiction  over  entities  affiliated 
with  or  contracting  with  banks  that  are 
not  themselves  banks.^*^  Whether  any 
particular  person  would  be  exempt  from 
the  FTC  Act  or  the  proposed  Rule  as  a 
“bank”  must  be  assessed  on  a  case-by- 
case  basis. 

As  to  non-profit  organizations, 
although  Commission  jurisdiction  under 
Section  5  of  the  FTC  Act  extends  to 
“corporations,”  that  term  does  not  cover 
any  organization  that  does  not  carry  on 
business  for  its  own  profit  or  that  of  its 
members.**'*  The  form  of  a  corporation  as 
a  “non-profit”  is  not  necessarily 
determinative,  however.  Organizations 
with  both  non-profit  and  for-profit 
activities  may  be  subject  to  the  FTC  Act. 
For  example,  in  California  Dental  Ass’n 
V.  FTCA^  the  Supreme  Court  held  that 
the  FTC  Act  applies  to  anti-competitive 
practices  used  by  non-profit 
associations  whose  activities  provide 
substantial  economic  benefits  to  the 
businesses  of  their  for-profit  members. 
Moreover,  the  Commission  has  asserted 
that  its  jurisdiction  over  “persons” 
under  Section  5  of  the  FTC  Act  extends 
to  nonprofit  municipal  corporations 
such  as  the  City  of  New  Orleans  and  the 
City  of  Minneapolis.****  Whether  any 
particular  person  would  be  exempt  from 
the  FTC  Act  or  the  proposed  Rule  as  a 
non-profit  must  be  assessed  on  a  case- 
by-case  basis. 

Commenters  argue  that  a  safe  harbor 
provision  or  other  explicit  exemption 
for  the  futures  markets  is  necessary  to 
avoid  an  overlap  with  the  CFTC’s 
exclusive  jurisdiction  under  Section  2  of 


Id. 

•*2  See  Minnesota  v.  Fleet  Mortg.  Corp.,  181  F. 
Supp.  2d  995,  1000  (D.  Minn.  2001). 

Investment  banks  [e.g.,  Goldman  Sachs  and 
Morgan  Stanley),  many  of  which  are  voluntarily 
regulated  by  the  SEC,  are  not  necessarily  “banks” 
as  that  term  is  typically  defined  under  traditional 
banking  law.  See  12  U.S.C.  1813(a)(1).  Therefore, 
whether  an  investment  bank  would  be  covered  by 
the  proposed  FTC  Rule  must  be  determined  on  a 
case-by-case  basis. 

15  U.S.C.  44  (defining  “corporation”). 

85  526  U.S.  756  (1999). 

86  See  In  the  Matter  of  The  City  of  New  Orleans, 
105  F.T.C.  1,  1-2  (1985);  In  the  Matter  of  The  City 
of  Minneapolis,  105  F.T.C  304,  305  (1985).  In  each 
complaint,  the  Commission  alleged  that  the 
respondent  was  a  “municipal  corporation”  and  “a 
person  or  corporation  within  the  meaning  of  the 
(FTC  Act),  as  amended  (15  U.S.C.  45).”  (emphasis 
added).  See  105  F.T.C.  at  5-6;  105  F.T.C.  at  308-309. 
The  Commission  subsequently  issued  orders 
dismissing  the  complaints  on  other  grounds. 


the  CEA.**^  According  to  commenters, 
including  the  CFTC,  such  an  overlap 
potentially  would  create  duplicative  or 
inconsistent  regulatory  requirements 
and  thus  undermine  a  uniform 
regulatory  scheme  that  Congress  sought 
to  establish  for  the  futures  markets 
under  the  CEA.****  Several  other 
commenters  express  concern  that  even 
if  the  Commission  could  avoid 
inconsistent  regulatory  requirements, 
market  participants  would  still  be 
unfairly  burdened  by  duplicative 
enforcement.**** 

The  Commission  does  not  believe  a 
safe  harbor  provision  or  exemption  from 
the  proposed  Rule  is  warranted.  CFTC 
authority  over  manipulation  relating  to 
commodities  futures  markets  is  not 
exclusive  and,  moreover,  is  separate 
from  CFTC’s  exclusive  authority  under 
CEA  Section  ZCaKlKA).****  The 


87  Section  2  of  the  CEA  states  that  “lt]he 
Commission  shall  have  exclusive  jurisdiction  .  .  . 
with  respect  to  accounts,  agreements  .  .  .  and 
transactions  involving  contracts  of  sale  of  a 
commodity  for  future  delivery,  traded  or  executed 
on  a  contract  market  designated  .  .  .  pursuant  to 
section  7  or  7a  of  this  title”  of  the  CEA.  See  CEA 
2(a)(1)(A);  7  U.S.C.  2(a)(1)(A).  See  e.g.,  MFA  at  5 
(“(Requesting!  that  the  Commission  propose  and 
adopt  a  safe  harbor  provision  or  other  appropriate 
exception  from  its  rules  confirming  that  nothing  in 
its  Section  811  rules  would  gov'em  or  apply  . . 

'with  respect  to  accounts,  agreements  .  .  .  and 
transactions  involving’  futures  and  options  markets 
and  other  trading  instruments  which  are  subject  to 
CFTC  exclusive  jurisdiction.”);  CFTC  at  2  (“(T|he 
FTC  might  also  consider  specifically  excluding 
from  a  new  rule  the  trading  of  futures  on  registered 
entities  under  the  CEA,  which  are  within  the 
CFTC’s  exclusive  purview  under  that  statute.”). 

“8  See,  e.g.,  MFA  at  3-4  (arguing  that  Congress 
enacted  the  CEA’s  "exclusive  jurisdiction” 
provision  to  ensure  that  CFTC  regulations  and  the 
CEA  would  be  the  sole  legal  standards  applied  to 
U.S.  futures  trading);  CFTC  at  1  (“The  CFTC’s 
exclusive  jurisdiction  over  trading  in  futures  is 
based  upon  the  concern  that  futures  markets  remain 
subject  to  a  single,  federal  regulatory  standard.”). 
See  also  Flint  Hills  at  12  (arguing  that  a  rule 
overlapping  with  the  CFTC’s  broad  oversight  over 
futures  trading  markets  could  subject  market 
participants  to  “differing  standards  of  conduct  and 
multiple  levels  of  liability”);  API  at  14  (“It  is 
unnecessary  and  undesirable  to  overlay  a  parallel 
system  of  FTC  regulation  to  address  the  same 
conduct  and  markets  already  subject  to  oversight  by 
the  CFTC.”). 

86  See,  e.g.,  Sutherland  at  8  (arguing  that  private 
parties  would  be  unfairly  burdened  by  “multiple 
enforcement  actions  by  federal  agencies  examining 
identical  facts  or  suffer  double  jeopardy  in  terms  of 
fines  and  disgorgement  orders”);  ICE  at  2 
(“Duplicative  enforcement  and  regulation  is  unduly 
burdensome  and  could  possibly  deprive  market 
participants  of  due  process.”);  NPGA  at  2  (“A 
flawed  regulatory  scheme  may  result  in  .  .  . 
penalties  being  cumulative  and  ultimately 
excessive.”). 

66  See  CEA  2(a)(1)(A)  (CFTC  exclusive 
jurisdiction  is  not  intended  to  remove  jurisdiction 
conferred  to  other  agencies  under  other  laws);  FTC 
V.  Ken  BobeHs  Co.,  276  F.3d  583,  593  (D.C.  Cir. 
2001)  (holding  that  the  Commission’s  authority 
under  the  FTC  Act  to  investigate  deceptive 
marketing  of  commodities  trading  courses  did  not 
conflict  with  the  CFTC’s  exclusive  authority  under 


Commission  believes  the  proper 
approach,  and  the  one  courts  favor,  is  to 
give  full  effect  to  all  statutory  schemes 
that  may  address  the  conduct  at  issue 
here.***  Nothing  in  EISA  itself  indicates 
that  Congress  intended  to  exempt 
conduct  in  the  futures  markets  from  the 
reach  of  any  rule  that  the  Commission 
might  promulgate  under  Section  811. 
Accordingly,  the  Commission  believes 
that  its  proposed  Rule  proscribes 
manipulative  or  deceptive  conduct  in 
wholesale  futures  markets  and  it  would 
not  improperly  intrude  upon  the 
jurisdiction  of  the  CFTC  or  any  other 
agency  whose  authority  may  overlap  in 
whole  or  in  part  with  respect  to  such 
activities.***^ 

The  proposed  Rule  is  not  intended  to 
impose  contradictory  requirements  on 
regulated  entities  in  the  futures  markets 
or  otherwise.  To  the  extent,  if  any,  that 
the  proposed  Rule’s  requirements  could 
duplicate  requirements  already 


CEA  2(a)(1)(A));  SECv.  Hopper,  No.  04-1054,  2006 
U.S.  Dist.  LEXIS  17772,  at  *35  (S.D.  Tex.  Mar.  24, 
2006)  (allowing  the  SEC  to  challenge  fraudulent  and 
deceptive  energy  trading  transactions  under  Rule 
1  Ob-5,  despite  assertions  that  the  CFTC  and  FERC 
had  exclusive  jurisdiction  to  regulate  commodities 
transactions  and  interstate  wholesale  electricity 
rates,  respectively).  Cf.  CEA  9(a)(2),  7  U.S.C. 

13(a)(2)  (making  it  unlawful  for  “(ajny  person  to 
manipulate  or  attempt  to  manipulate  the  price  of 
any  commodity  in  interstate  commerce”);  7  U.S.C. 
13b  (authorizing  the  CFTC  to  issue  cease  and  desist 
orders  against  commodities  price  manipulation); 
United  States  v.  Reliant  Energy  Serv.,  420  F.  Supp. 

2d  1043,  1062  (N.D.  Cal.  2006)  (holding  that  FERC’s 
exclusive  jurisdiction  to  regulate  wholesale 
electricity  markets  did  not  bar  CFTC  enforcement 
action  against  commodities  price  manipulation); 
Amaranth  Advisors  LLC,  120  F.E.R.C.  1  61,085; 

2007  FERC  LEXIS  1463,  at  *52  (July  26,  2007) 

(show  cause  order)  (observing  that  the  “CFTC  has 
jurisdiction  over  trading  on  its  regulated  exchanges 
(under  the  CEA),  we  have  jurisdiction  (under  the 
EPAct  2005]  over  certain  types  of  natural  gas  and 
electric  markets,  and  where  these  markets  are 
interconnected,  both  agencies  have  jurisdiction  to 
prohibit  market  manipulation.”). 

6’  See  Ken  Roberts,  276  F.3d  at  593  (“llnj  ’an  age 
of  overlapping  and  concurring  regulatory 
jurisdiction,”’  declining  to  conclude  “that  one 
agency  may  not  regulate  merely  because  another 
may.”)  (citations  omitted). 

62  Likewise,  certain  commenters  urge  the 
Commission  to  avoid  any  overlap  with  F’ERC 
authority  to  regulate  certain  energy  markets.  See, 
e.g.,  API  at  15  n.26  (noting  that  a  rule  reaching  oil 
pipelines  would  address  conduct  and  markets 
already  subject  to  FERC  regulation);  Plains  at  1 
(“FERC  has  extensive  authority  over  oil  pipelines 
and  the  adoption  of  an  anti-manipulation  provision 
applicable  to  these  same  entities  by  another 
regulatory  authority  creates  a  risk  of  conflicting  and 
inconsistent  standards,  with  resulting 
uncertainty.”);  AOPL  at  12,  20  (arguing  that  the 
Commission  should  avoid  conflicts  of  jurisdiction 
with  FERC  because  the  cost  of  inconsistent  and 
overlapping  enforcement  standards  would  be 
substantial).  FERC’s  authority  with  respect  to  price 
manipulation  in  such  markets  is  not  exclusive, 
however,  and  would  not  preclude  the  Commission 
from  promulgating  an  anti-manipulation  rule  that 
may  reach  conduct  also  subject  to  FERC’s  authority. 
See  United  States  v.  Reliant  Energy  Serv.,  420  F. 
Supp.  2d  1043  (N.D.  Cal.  2006). 
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established  by  other  agencies  for  such 
markets,  it  would  not  impose  additional 
compliance  costs.  Although  the 
Commission  acknowledges  that 
different  agencies  could  simultaneously 
initiate  enforcement  action  with  respect 
to  the  same  activities,  the  Commission 
has  had  a  longstanding  practice  of 
coordinating  its  enforcement  efforts 
with  agencies  with  which  it  shares 
overlapping  jurisdiction. The 
Commission  expects  that  it  would 
continue  that  practice  here,  as  feasible 
and  appropriate,  to  ensure  fairness  to 
regulated  entities  and  to  conserve 
enforcement  resources  and  maximize 
agency  efficiency.®"*  The  Commission 
seeks  additional  comments  on  the  scope 
of  persons  covered  by  the  proposed 
Rule. 

C.  Section  317.2:  Definitions 

The  proposed  Rule  sets  forth  five 
definitions,  adding  precision  to  the 
following  terms  used  in  EISA:  “crude 
oil;”  “gasoline;”  “person;”  “petroleum 
distillates;”  and  “wholesale.”  The 
proposed  definitions  establish  the  scope 
of  the  proposed  Rule’s  coverage  and 
provide  guidance  as  to  the 
Commission’s  intended  enforcement  of 
the  proposed  Rule.  It  is  important  to 
note,  however,  that  Section  811 
prohibits  manipulative  or  deceptive 
devices  or  contrivances  “in  connection 
with”  the  purchase  or  sale  of  the 
defined  commodities  at  wholesale.  As 
discussed  in  Section  II.E.3  helow,  the 


One  commenter  warns  that  poor  coordination 
between  the  Commission  and  other  agencies  could 
lead  to  a  situation  wherein  “multiple  agencies  may 
pursue  certain  potential  violations,  while  other 
violations  are  left  unchecked  because  each 
oversight  agency  expects  or  desires  another  to  take 
the  appropriate  action.”  NPGA  at  2.  To  prevent 
such  pitfalls  of  regulatory  overlap,  NPGA 
encourages  the  issuance  of  an  Executive  Order  that 
clearly  draws  lines  of  jurisdiction  among  agencies. 
NPGA  at  3. 

See,  e.g.,  PMAA  at  6  (urging  the  formation  of 
a  standing  inter-agency  task  force  on  market 
manipulation  charged  with  coordination  and 
information  sharing  tasks);  ISO  A  at  4  (encouraging 
the  Commission  to  work  with  the  CFTC  to  ensure 
that  both  agencies  implement  their  anti¬ 
manipulation  enforcement  programs  in  a 
coordinated  and  efficient  manner);  CFDR  at  6 
(encouraging  the  Commission  to  work  with  the 
CFTC  and  FERC  to  adopt  a  clear  anti-manipulation 
standard  for  the  wholesale  crude  oil,  gasoline  and 
petroleum  distillates  markets);  ICE  at  2  (“The 
Commission  should  coordinate  with  FERC  and  the 
CFTC  to  define  their  respective  roles  in  the  energy 
markets.”);  SIGMA  at  10  (urging  the  Commission  to 
coordinate,  its  present  rulemaking  with  the  CFTC  to 
“ensure  that  regulated  parties  are  governed 
appropriately”);  MFA  at  22  (stating  the  Commission 
could  avoid  duplicative  efforts  if  it  developed  a 
formal  or  informal  arrangement  to  coordinate 
investigatory  activities  and  even  enforcement 
actions  with  the  CFTC);  Sutherland  at  8  (urging  the 
Commission  and  the  CFTC  to  ^develop  clear  rules 
as  to  which  agency  will  assume  jurisdiction  when 
the  futures,  and  financial  market  conditions  are  not 
in  issue”). 


proposed  Rule  wotild  also  reach 
manipulative  conduct  that  extends 
beyond  the  defined  terms  if  that 
conduct  directly  or  indirectly  impacts 
wholesale  prices  for  the  covered 
products.®^  The  Commission  solicits 
comments  on  these  proposed 
definitions,  as  well  as  any  alternative  or 
additional  definitions,  or  other 
comments  on  this  Section  of  the 
proposed  Rule. 

1.  Section  317.2(a):  Crude  oil 

The  proposed  Rule  is  intended  to 
capture  the  direct  or  indirect  use  or 
employment  of  any  manipulative  or 
deceptive  device  or  contrivance  in 
connection  with  the  wholesale  purchase 
or  sale  of  enumerated  petroleum 
products,  including  crude  oil.  Section 
317.2(a)  of  the  proposed  Rule  defines 
“crude  oil”  to  mean:  “the  mixture  of 
hydrocarbons  that  exist:  (1)  in  liquid 
phase  in  natural  underground  reservoirs 
and  which  remain  liquid  at  atmospheric 
pressure  after  passing  through 
separating  facilities,  or  (2)  as  shale  oil  or 
tar  sands  requiring  further  processing 
for  sale  as  a  refinery  feedstock.”  As 
defined,  “crude  oil,”  includes  liquid 
crude  oil  and  any  hydrocarbon  form  that 
can  be  processed  into  a  refinery 
feedstock.  “Crude  oil”  does  not  include 
natural  gas,  natural  gas  liquids,  or  non¬ 
crude  refinery  feedstocks. 

2.  Section  317.2(b):  “Gasoline” 

The  proposed  Rule  also  covers  the  use 
or  employment  of  any  manipulative  or 
deceptive  device  or  contrivance  in 
connection  with  the  wholesale  purchase 
or  sale  of  “gasoline.”  Section  317.2(b)  of 
the  proposed  Rule  defines  “gasoline”  to 
mean:  “(1)  finished  gasoline,  including, 
but  not  limited  to,  conventional, 
reformulated,  and  oxygenated  blends, 
and  (2)  conventional  and  reformulated 
gasoline  blendstock  for  oxygenate 
blending.”  The  proposed  definition  of 
“gasoline”  is  intended  to  capture  those 
commodities  regularly  traded  as 
finished  products  or  as  products 
requiring  only  oxygenate  blending  to  be 
finished. 

Manipulative  or  deceptive  conduct 
involving  non-petroleum  based 
commodities  that  directly  or  indirectly 
affefct  the  price  of  gasoline  (e.g.,  ethanol, 
reformate,  or  alkylate  that  may  be 
blended  into  the  finished  product)  may 


The  Commission  does  not  believe,  as  some 
commenters  argue,  that  the  terms  in  Section  811 
preclude  the  Commission  from  reaching  supply 
decisions  or  services.  See,  e.g.,  API  at  25-26  (urging 
the  Commission  to  avoid  construing  the  language  of 
Section  811  to  apply  to  supply  decisions 
unconnected  with  a  wholesale  transaction);  AOPL 
at  10  (arguing  that  EISA  does  not  expressly  cover 
“transportation  and  related  services  provided  by  oil 
pipelines”). 


be  the  subject  of  Commission 
enforcement  under  the  proposed  Rule.®® 
For  example,  although  ethanol  is 
excluded  from  the  definition  of 
“gasoline,”  the  Commission  believes 
that  manipulation  of  ethanol  may  be 
covered  under  the  proposed  Rule  where 
changes  in  ethanol  prices  directly  or 
indirectly  affect  wholesale  gasoline 
prices. 

3.  Section  317.2(c):  “Person” 

The  proposed  Rule  makes  it  unlawful 
for  any  “person”  to  engage  in 
manipulative  or  deceptive  conduct  in. 
connection  with  the  wholesale  purchase 
or  sale  of  the  enumerated  petroleum 
products.  Section  317.2(c)  defines  the 
term  “person”  to  mean:  “any 
individual,  group,  unincorporated 
association,  limited  or  general 
partnership,  corporation,  or  other 
business  entity.”  This  definition  is 
identical  to  that  used  in  other 
Commission  rules,®^  and  is  consistent 
with  the  jurisdictional  reach  of  the  FTC 
Act.®8 

4.  Section  317.2(d):  “Petroleum 
distillates” 

The  proposed  Rule  also  covers  the  use 
or  employment  of  a  manipulative  or 
deceptive  device  or  contrivance  in 
connection  with  the  wholesale  purchase 
or  sale  of  “petroleum  distillates.” 
Section  317.2(d)  of  the  proposed  Rule 
defines  “petroleum  distillates”  to  mean: 
“(1)  jet  fuels,  including,  but  not  limited 
to,  all  commercial  and  military 
specification  jet  fuels,  and  (2)  diesel 
fuels  and  fuel  oils,  including,  but  not 
limited  to.  No.  1,  No.  2,  and  No.  4  diesel 
fuel,  and  No.  1,  No.  2,  and  No.  4  fuel 
oil.” 

“Petroleum  distillates”  include  the 
middle  distillate  refinery  streams  from 
heavy  fuel  oils  to  lighter  products  such 
as  on-road  diesel,  heating  oil,  and 
kerosene-based  jet  fuels.  Similar  to  the 
Commission’s  proposed  definition  of 
“gasoline,”  the  definition  of  “petroleum 
distillates”  is  limited  to  finished  fuel 
products,  other  than  “gasoline” 
produced  at  a  refinery  or  blended  in 
tank  at  a  terminal.  The  proposed 
definition  of  “petroleum  distillates” 
also  responds  to  the  request  of  ANPR 
commenters  that  the  Commission 


*  Two  commenters  express  concern  about 
practices  involving  ethanol.  TOMA  at  2-3;  IPMA  at 
2-3.  But  see  ISDA  at  19  (encouraging  the 
Commission  to  “exclude  non-petroleum  based 
ethanol  products  from  the  definition  of  petroleum 
distillates”). 

See,  e.g..  Telemarketing  Sales  Rule,  16  CFR 
Part  310;  Disclosure  Requirements  and  Prohibitions 
Concerning  Franchising,  16  CFR  Part  436. 

73  FR  at  25616  n.l4.  For  a  discussion  of 
comments  submitted  on  the  scope  of  the 
application  of  the  proposed  rule,  see  Section  II. B. 
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specifically  define  the  term  “petroleum 
distillates”  more  precisely.®^ 

5.  Section  317.2(e):  “Wholesale” 

As  previously  noted,  the  proposed 
Rule  prohibits  the  use  or  employment  of 
a  mcmipulative  or  deceptive  device  or 
contrivance  in  connection  with  the 
wholesale  purchase  or  sale  of 
enumerated  petroleum  products  — 
crude  oil,  gasoline,  and  petroleum 
distillates.  The  proposed  Rule  defines 
the  term  “wholesale”  to  mean: 
“purchases  or  sales  at  the  terminal  rack 
level  or  upstream  of  the  terminal  rack 
level.  Transactions  conducted  at 
wholesale  do  not  include  retail  gasoline 
sales  to  consumers.” 

This  definition  is  intended  to  make  it 
clear  that  the  proposed  Rule  would 
apply  to  any  conduct  that  directly  or 
indirectly  affects  market  prices  of  an 
enumerated  petroleum  product  at  the 
terminal  rack  level  or  upstream  of  the 
terminal  rack  level.^°°  The  proposed 
definition  of  “wholesale”  also  meikes 
explicit  that  the  proposed  Rule  does  not 
apply  to  ordinary  sales  of  gasoline  or 
other  covered  products  to  consumers  at 
gasoline  stations  or  other  retail 
establishments. 

The  Commission  disagrees  with 
commenters  that  define  wholesale  to 
exclude  transactions  at  the  terminal  rack 
level.  API,  for  example,  asserts  that 
wholesale  transactions  should  not 
include  terminal  rack  transactions. 
Dealer  Tankwagon  sales  to  dealers,  and 
other  terminal-level  sales. The 
Department  of  Energy’s  Energy 
Information  Administration  (“EIA”), 
however,  defines  a  “wholesale  price”  to 
include  rack  prices. Moreover,  a 
common  definition  of  “wholesale”  is 
“the  sale  of  goods  in  quantity,  as  to 
retailers  or  jobbers,  for  resale.”’°3 
Accordingly,  the  Commission  believes  it 
is  appropriate  for  the  proposed  Rule  to 
cover  transactions  at  the  terminal  level. 

D.  Section  31 7.3:  Prohibited  Practices 

The  Commission  intends  its  proposed 
Rule  to  prohibit  manipulative  or 
deceptive  conduct  in  connection  with 
the  purchase  or  sale  of  crude  oil. 


^  See,  e.g.,  MFA  at  2  n.2  (encouraging  the 
Commission  to  define  the  term  “petroleum 
distillate”);  API  at  23  n.42  (proposing  that  the 
definition  of  “petroleum  distillates”  include  diesel, 
kerosene,  jet  fuel,  and  home  heating  oil);  ISDA  at 
19  (proposing  that  the  definition  of  “petroleum 
distillates”  include  diesel,  home  heating  oil,  and  jet 
fuel). 

*“>  See,  e.g.,  CFDR  at  3  n.l;  PMAA  at  4-5. 

API  at  24-25.  See  also  PMAA  at  4-5  (urging 
the  Commission  to  exclude  activities  that  occur  at 
the  terminal  rack  level). 

{http://www.eia.doe.gov/glossary/ 

^ossary_w.htm). 

(http://dictionary.reference.com/browse/ 

wholesale). 


gasoline,  or  petroleiun  distillates  at 
wholesale.  Specifically,  Section  317.3 
states: 

It  shall  be  unlawful  for  any 
person,  directly  or  indirectly,  in 
connection  with  the  purchase  or 
sale  of  crude  oil,  gasoline,  or 
petroleum  distillates  at  wholesale, 

(a)  To  use  or  employ  any  device, 
scheme,  or  artifice  to  defraud, 

(b)  To  make  any  untrue  statement 
of  a  material  fact  or  to  omit  to  state 
a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  the 
light  of  the  circumstances  under 
which  they  were  made,  not 
misleading,  or 

(c)  To  engage  in  any  act,  practice, 
or  course  of  business  that  operates 
or  would  operate  as  a  fraud  or 
deceit  upon  any  person. 

1.  Section  317.3(a):  Device,  scheme,  or 
artifice  to  defraud 

Section  317.3(a)  prohibits  the  use  or 
employment  of  any  “device,  scheme,  or 
artifice  to  defraud.”  As  noted  before, 
this  language  is  derived  from  SEA 
Section  10^)  and  SEC  Rule  lOb-5.  It  is 
intended  to  be  a  broad  anti-fi’aud 
provision  that  will  enable  the 
Commission  to  police  all  forms  of  fraud 
and  manipulation  that  affect  wholesale 
petroleum  markets.  At  the  same  time, 
the  term  “firaud”  is  not  intended  to 
cover  every  act  that  happens  to  affect  a 
wholesale  market  for  petroleum.  Rather, 
as  discussed  in  greater  detail  in  the 
required  elements  section  of  this  NPRM, 
it  covers  intentional  acts  that  obstruct  or 
impair  wholesale  petroleum  markets.^”^ 
Determining  whether  specific  conduct 
constitutes  fraud  is  a  question  of  fact 
that  requires  a  case-by-case 
determination  in  light  of  all  the 
circumstances. 

2.  Section  317.3(b):  False  material  facts 
and  omissions  of  material  fact 

Section  317.3(b)  of  the  proposed  Rule 
prohibits  covered  entities  from 
misrepresenting,  and  in  some  instances 
omitting,  material  information  in  a 
wholesale  petroleiun  market.  Consistent 
with  securities  law,  a  fact  is  material  if 
there  is  a  substantial  likelihood  that  a 
reasonable  market  participant  would 
consider  it  in  making  its  decision  to 
transact  because  the  material  fact 
significantly  alters  the  total  mix  of 
information  available.  As  the 


See,  e.g.,  Dennis  v.  United  States,  384  U.S. 
855,  861  (1966)  (noting  Uiat  fraud  within  the 
meaning  of  a  statute  need  not  be  confined  to  the 
common  law  definition  of  fraud:  any  false 
statement,  misrepresentation  or  deceit  may  suffice). 

los  pgQ  Indus.,  Inc.  v.  Northway,  Inc.,  426  U.S. 
438  (1976)  sets  forth  the  “total  mix”  or  “substantial 
likelihood”  test  of  materiality:  a  substantial 


Supreme  Court  has  stated,  “[t]he  role  of 
the  materiality  requirement  is  ...  to 
filter  out  essentially  useless  information 
that  a  reasonable  investor  would  not 
consider  significant,  even  as  part  of  a 
larger  ‘mix’  of  factors  to  consider  in 
making  his  investment  decision.”i°® 
Thus,  it  is  often  not  enough  simply  to 
show  that  a  particular  statement  is  false 
or  incomplete  if  the  misrepresented  fact 
is  otherwise  insignificant.^"^  However, 
under  securities  law  precedent,  it  is  not 
necessary  to  prove  that  an  investor 
would  have  acted  differently  if  he  or  she 
had  known  the  actual  truth  of  the 
matter.  ^  "8 

a.  Misrepresentations  of  material  fact 

One  type  of  misrepresentation  of 
material  fact  captured  by  the  proposed 
Rule  is  the  reporting  of  false  or 
misleading  information  to  goveAiment 
agencies,  to  third-party  reporting 
services,  and  to  the  public  through 
corporate  announcements.  Many 
commenters  agree  that  this  type  of 
behavior  is  problematic  because 
industry  participants  rely  on  such 
market  information  to  conduct  business 
transactions.  1""  For  example,  false  or 
deceptive  announcements  by  refiners  or 
pipelines,  in  particular,  are  likely  to 
have  an  adverse  impact  on  the  market 
and  the  pricing  of  petroleum  products, 
thereby  harming  market  participants 
and  ultimately  consumers,  because  of 
the  close  attention  paid  to  even  slight 
chemges  in  supply  or  inventory. 
Similarly,  the  reporting  of  false  or 
misleading  information  to  private  data 
reporting  services  may  have  an  impact 
on  market  prices  and  supply 
decisions.^^" 

b.  Omissions  of  material  information 

Section  317.3(b)  imposes  no  general 
duty  upon  covered  entities  to  disclose 
information  such  as  cost  and  volume 
data.  Nonetheless,  Section  317.3(b) 
prohibits  omissions  of  material  fact  that 


likelihood  that  the  disclosure  of  the  omitted  fact 
would  have  been  viewed  by  a  reasonable  investor 
as  having  significantly  altered  the  total  mix  of 
information  made'available.  Accord  Basic,  Inc.  v. 
Levinson,  485  U.S.  224,  231-2  (1988)  (adopting  TSC 
Indus,  test  for  materiality  in  Section  10(b)  and  Rule 
lOb-5  context). 

’“6  Basic,  Inc.  485  U.S.  at  234. 

>07  Id.  at  238. 

See  Folger  Adam  Co.  v.  PMI  Indus.,  Inc.,  938 
F.2d  1529, 1534  (2d  Cir.  1991),  cert,  denied,  502 
U.S.  983  (1991). 

109  y^pi  at  5Q.  Plains  at  4;  PMAA  at  7  (urging  the 
Commission  to  prohibit  the  dissemination  of  false 
or  misleading  information  made  with  the  intent  to 
defraud). 

Congress  recognized  the  importance  of 
truthful  reporting  by  adopting  Section  812  of  EISA, 
which  prohibits  false  reporting  to  the  government. 
42  U.S.C.  17302.  See  Platts  at  2  (“Confidence  in 
price  discovery  processes  is  vital  for  market 
participants,  regulators  and  the  public  alike  .  . .  .”). 
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are  necessary  to  ensure  that  a  previously 
made  statement  is  not  misleading.^i^ 
Accordingly,  there  may  be  a  violation  of 
Section  317.3(b)  if  a  covered  entity 
voluntarily  provides  information  —  or  is 
compelled  to  provide  information  by 
statute,  order,  or  regulation  —  but  tlien 
fails  to  disclose  a  material  fact,  thereby 
making  the  information  provided 
misleading. 

3.  Section  317.3(c);  Conduct  operating 
as  a  fraud  or  deceit 

Section  317.3(c)  of  the  proposed  Rule 
prohibits  any  act,  practice,  or  course  of 
business  that  “operates  or  would 
operate  as  a  fraud  or  deceit.”  This 
provision,  also  modeled  after  SEC  Rule 
1  Ob-5,  is  intended  to  be  a  catch-all 
provision  that  prohibits  any  other 
conduct  that  constitutes  a  fraud  on 
wholesale  petroleum  markets. 

In  proposing  this  language  — 
“operates  as  a  fra^d”  —  the  Commission 
is  mindful  of  objections  raised  to  the 
identical  language  used  in  the  FERC 
market  memipulation  rulemaking 
proceeding.  A  few  commenters  to 
FERC’s  proposed  rule  questioned 
whether  the  phrase  “would  operate  as  a 
fraud”  implied  that  no  scienter  is 
required,  and  some  urged  FERC 
specifically  to  add  a  scienter 
requirement  to  this  language  in  the 
FERC  rule.112  Following  FERC’s 
analysis,  the  Commission  stresses  that 
the  phrase  “would  operate  as  a  fraud” 
is  to  be  read  consistently  with  securities 
law  precedent,  meaning  that  there  can 
be  no  law  violation  without  a  showing 
of  scienter.i^^  Commenters  to  the  FERC 
proceeding  also  questioned  whether  this 
language  in  the  FERC  rule  is  necessary 
in  light  of  the  anti-fraud  language  in  the 
first  section  of  the  FERC  rule,  which  is 
the  same  language  used  in  proposed 
Rule  Section  317. 3(a). FERC  noted  in 
its  final  rule  that  the  SEC  brings 
numerous  cases  under  this  language  in 
SEC  Rule  1  Ob-5,  and  removing  this 
language  from  the  FERC  rule  would 
“create  uncertainty  by  distinguishing 
the  final  rule  from  SEC  Rule  lOb-5  as  to 
render  analogous  securities  law 
precedent  inapplicable.”ii5  That  same 
reasoning  applies  here  as  well. 
Consequently,  the  Commission  has 
tentatively  decided  to  include 
subsection  (c)  (prohibiting  conduct 


Based  on  securities  law  precedent,  the 
relevant  time  period  for  determining  materiality  is 
at  the  time  of  the  statement  or  omission,  and  not 
in  hindsight.  See  Ganino  v.  Citizens  Utils.  Co.,  228 
F.3d  154,  165  {2d  Cir.  2000). 

”2  71  FR  at  4252. 

See  id. 

Id. 

”5  Id. 


operating  as  a  ft’aud  or  deceit)  in  the 
proposed  Rule. 

4.  Section  317.3  imposes  no  affirmative 
duties  or  obligations  upon  covered 
entities 

Based  upon  the  comments  and  its 
own  experience,  the  Commission 
chooses  at  this  time  not  to  propose  any 
specific  conduct  obligations,  such  as  a 
duty  to  supply,  provide  access,  or 
disclose.  The  Commission  in  the  ANPR 
requested  comment  on  whether  specific 
types  of  conduct  should  be  prohibited 
by  an  anti-manipulation  rule.  In 
response,  commenters  generally  oppose 
requiring  specific  conduct  standards 
and  focus  their  comments  instead  upon 
whether  there  should  be  a  duty  to;  (1) 
supply  product;^ (2)  provide  access  to 
terminals  or  pipelines;ii7  or  (3)  disclose 


Several  commenters  state  that  a  firm’s  supply 
decisions  could  be  considered  manipulative  or 
deceptive,  but  only  under  limited. circumstances. 

For  example,  lER  recommends  that  the  Commission 
reach  supply  decisions  only  if  they  are  haudulent, 
but  it  does  not  recommend  new  rules.  lER  at  4. 
Sutherland  asserts  that  the  only  circumstance  in 
which  a  firm’s  market  supply  decisions  could  be 
considered  manipulative  is  if  there  is  evidence  of 
both  “a  specific  intent  to  manipulate  a  properly 
defined  market  [which  the  Commission  can 
properly  define,  “given  its  long  experience  under 
the  antitrust  laws.’’]  and  the  power  to  do  so.” 
Sutherland  at  5  &  n.9.  Likewise,  ISDA  states  that  a 
rule  should  reach  only  supply  decisions  involving 
intentional  deceptive  or  anticompetitive  conduct 
resulting  in  manipulated  prices.  ISDA  at  17. 

By  contrast,  many  commenters  oppose  any 
attempt  to  regulate  supply  decisions.  ABA,*Flint 
Hills,  and  API  contend  that  regulation  of  supply 
decisions  should  be  beyond  the  authority  of  Section 
811.  ABA  at  6-7;  API  at  47.  See  also  Flint  Hills  at 
19  (“The  idea  that  the  Commission  can  regulate 
business  decisions  about  how  much  petroleum  to 
sell,  to  whom  to  sell  it,  and  at  what  price  is 
misguided  and  potentially  dangerous.”);  Plains  at  2- 
3  (FTC  should  not  impose  a  duty  to  supply).  ABA 
asserts  that  the  antitrust  laws  are  the  best  vehicle 
for  determining  the  circumstances  in  which 
unilateral  supply  decisions  should  be  lawful  or 
unlawful.  ABA  at  6-7.  Moreover,  ABA,  API,  and 
Flint  Hills  suggest  that  it  would  be  difficult  for  the 
Commission  to  regulate  such  complex  supply 
decisions.  ABA  at  6-7;  API  at  43-44;  Flint  Hills  at 
20: 

Similarly,  several  commenters  assert  that  the 
Commission  should  not  regulate  supply  decisions 
after  natural  disasters  or  require  firms  to  release 
inventory  during  price  spikes.  lER,  Flint  Hills, 

ABA,  and  API  describe  the  need  for  markets  to 
respond  freely  to  natural  disasters.  lER  at  8;  Flint 
Hills  at  21;  ABA  at  7;  API  at  42-43.  ABA  and  API 
note  the  aftermath  of  Hurricanes  Katrina  and  Rita 
as  an  example  of  the  petroleum  industry’s  quick 
response  to  a  product  shortage  after  a  natural 
disaster.  They  assert  that  high  prices  were  short¬ 
lived  due  to  the  industry’s  quick  response.  ABA  at 
7  n.20;  API  at  42-43. 

Several  commenters,  API,  AOPL,  and  Plains, 
oppose  any  rule  imposing  a  duty  to  provide  access 
to  terminals  or  pipelines,  because  a  terminal  or 
common  carrier  pipeline  operator  may  have 
legitimate  business  reasons  for  denying  access  to 
third  parties,  or  because  FERC  already  regulates 
such  access  and  terms  of  access.  API  at  15  n.26,  51- 
52;  AOPL  at  25-27;  Plains  at  3.  By  contrast,  Navajo 
Nation  contends  that  a  denial  of  pipeline  access  or 
to  “exchange  transportation”  can  result  in  an 


information.^’*  The  Commission  agrees 
with  commenters  that  the  market  is 
generally  the  best  determiner  of  supply 
and  demand  decisions.  The  Commission 
does  not,  however,  foreclose  the 
possibility  that  facts  and  circumstances 
may  lead  it  to  find  that  a  decision  to 
wiAhold  supply  or  access  that 
otherwise  meets  the  requirements  of  the 
proposed  Rule  violates  the  proposed 
Rule. 

The  Commission  seeks  comments  on 
the  foregoing,  and  specifically  on  the 
use  of  the  SEC  lOb-5  Rule  as  a  model 
for  the  conduct  prohibitions  in  the 
proposed  Rule. 

E.  Elements  of  Proof  Under  a  Rule 
Promulgated  Pursuant  to  EISA 

The  Commission  believes  that 
clarifying  the  elements  of  a  violation 
under  the  proposed  Rule  will  reduce 
regulatory  uncertainty  and  assure 
greater  compliance.  In  doing  so,  the 
Commission  has  looked  to  SEC 
precedent  for  guidance  in  the 
application  of  the  proposed  Rule.  The 
Commission  has  determined  that  it 
would  not  likely  act  except  in  cases 
where  an  entity;  (1)  uses  a  ft’audulent 
device,  scheme  or  artifice,  or  makes  a 
material  misrepresentation  or  a  material 
omission,  or  engages  in  any  act, 
practice,  or  course  of  business  that 
operates  or  would  operate  as  a  fraud  or 
deceit  upon  any  entity;  (2)  with  scienter; 
and  (3)  in  connection  with  the  purchase 
or  sale  of  crude  oil,  gasoline,  or 
petroleum  distillates  at  wholesale. 

These  elements  track  the  elements 
that  courts  have  prescribed  under  SEC 


artificial  limitation  on  a  crude  producer’s  ability  to 
reach  refineries,  which  may  depress  prices,  thereby 
reducing  output  and  discouraging  investment  to 
expand  crude  production.  Navajo  Nation  proposes 
that  the  Commission  adopt  a  rule  “prohibiting  an 
owner-operator  of  an  interstate  pipeline  from 
denying  a  request  for  either  actual  physical 
transportation  or  exchange  transportation  on  the 
pipeline  when  the  owner-operator  or  its  affiliate  is 
an  actual  or  potential  purchaser  or  consumer  of  the 
crude  oil  supplied  by  the  requesting  party,”  unless 
the  owner-operator  can  provide  an  enumerated 
defense.  Navajo  Nation  at  5-7. 

”*  Some  commenters  observe  that  the  SEC  has 
broad  authority  to  regulate  the  sale  of  and  trade  in 
securities,  including  imposing  disclosure 
requirements.  They  voice  concern  that,  by  basing 
the  proposed  Rule  on  Section  10(b)  and  Rule  lob- 
5,  the  Commission  is  adopting  the  SEC’s  disclosure 
requirements  as  well.  Although  the  proposed  Rule 
is  based  on  SEC  law,  the  Commission  is  invoking 
only  the  SEC’s  anti-fraud  provisions,  not  the  entire 
body  of  SEC  law  in  the  proposed  Rule.  In  a  similar 
vein,  the  Commission  chooses  not  to  include  any 
record-keeping  requirement  in  the  proposed  Rule. 
See,  e.g.,  API  at  20  (arguing  that  the  Commission 
“should  not  create  new  disclosure  obligations 
similar  to  those  imposed  on  securities  market 
participants  by  SEC  regulations”). 
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Rule  lOb-5.1’®  Specifically,  in 
enforcement  actions  under  Rule  lOb-5, 
the  SEC  must  show:  (1)  a  material 
misrepresentation;  (2)  in  connection 
with  the  purchase  or  sale  of  a  security; 
(3)  scienter;  and  (4)  use  of  the 
jurisdictional  means.  ^20  The  SEC  does 
not  need  to  prove  investor  reliance,  loss 
causation,  or  damages  (or  harml^^i 
because  “the  [SEC’s]  duty  is  to  enforce 
the  remedial  and  preventive  terms  of  the 
statute  in  the  public  interest,  and  not 
merely  to  police  those  whose  plain 
violations  have  already  caused 
demonstrable  loss  or  injury. ”^22 

1.  The  first  element  is  a  showing  of 
manipulative  conduct 

Under  the  first  element,  the 
Commission  would  need  to  show  a 
completed  manipulative  or  deceptive 
act.  A  manipulative  or  deceptive  act  is 
one  that  injects  information  that  is 
materially  false,  misleading,  or 
deceptive  into  the  marketplace.  For 
example,  providing  information  that  is 
false  or  misleading  to  companies  that 
report  details  of  transactions  to  the 
industry,  such  as  price  reporting 
services,  would  satisfy  this  element. 
Uncompleted  acts  would  not  be 


The  elements  are  also  similar  to  those  that 
FERC  adopted  for  its  final  market  manipulation 
rule.  See  71  FR  at  4253. 

*2"  Geman  v.  SEC,  334  F.3d  1183, 1192  (10th  Cir. 
2003);  SECv.  C.  Jones  6-  Co.,  312  F.  Supp.  2d  1375, 
1379  (D.  Colo.  2004):  SEC  v.  Autocorp  Equities,  Inc., 
292  F.  Supp.  2d  1310, 1318  (D.  Utah  2003);  SEA. 
10(b),  15  U.S.C.  78j(b);  17  CFR  240.10b-5. 

>21  SEC  V.  Credit  Bancorp,  Ltd.,  195  F.  Supp.  2d 
475,  490-91  (S.D.N.Y.  2002)  [citing  SEC  v.  North 
Am.  Research  &•  Dev.  Corp.,  424  F.2d  63,  84  (2d  Cir. 
1970)).  See  also  SECv.  Todt,  2000  U.S.  Dist.  LEXIS 
2087,  at  *27  (S.D.N.Y.  Feb.  25.  2000),  affd,  2001 
U.S.  App.  LEXIS  6042  (2d  Cir.  2001);  SEC  v.  Norton, 
1997  U.S.  Dist.  LEXIS  15167,  at  *  9  n.2  (S.D.N.Y. 
Oct.  3,  1997);  71  FR  4244,  4253;  3  Thomas  Lee 
Hazen,  Treatise  on  the  Law  of  Securities  Regulation 
12.1  (5th  ed.  2005)  (“(A)  successful  government 
prosecution  does  not  depend  on  a  showing  the 
price  was  actually  driven  above  or  below  the 
security’s  fair  value.  It  is  sufficient  to  establish  that 
the  manipulator  engaged  in  conduct  calculated  to 
artificially  affect  the  security’s  price.  However,  in 
the  context  of  private  suit,  an  actual  effect  on  price 
must  be  shown.”  (emphasis  added)). 

•22  SEC  V.  Credit  Bancorp,  Ltd.,  195  F.  Supp.  2d 
at  491  [quoUng  Berko  v.  SEC,  316  F.2d  137, 143  (2d 
Cir.  1963),  and  citing  SEC  v.  North  American 
Research  &  Dev.  Corp.,  424  F.2d  63,  84  (2d  Cir. 
1970)  (reliance  not  an  element  of  a  Rule  lOb-5  claim 
in  the  context  of  an  SEC  proceeding)).  Similarly,  the 
government  need  not  demonstrate  specific  reliance 
by  the  investor  in  a  criminal  prosecution  for 
securities  firaud,  although  it  must  show  that  the 
scheme  at  issue  haci  some  impact  on  the  investor. 
See  United  States  v.  Ashdown,  509  F.2d  793,  799 
(5th  Cir.  1975);  United  States  v.  Schaefer,  299  F.2d 
625,  629  (7th  Cir.  1962).  Although  reliemce,  loss 
causation,  and  damages  are  not  necessary  for  a 
violation  of  the  proposed  Rule,  the  Commission, 
like  FERC,  has  determined  that  these  elements  will 
inform  the  assessment  of  any  remedies,  such  as 
disgorgement  or  civil  penalties,  that  may  be 
appropriate  under  the  circumstances.  See  71  FR  at 
4253  n.l02. 


sufficient,  however.  For  example, 
preparing  false  or  misleading  data  for  a 
reporting  service  but  not  actually 
transmitting  it  would  not  likely  satisfy 
this  element.  Preparing  a  public 
announcement  containing  false  or 
misleading  information  about  sales  or 
available  supplies  —  but  not  actually 
making  the  announcement  —  also 
would  not  likely  satisfy  this  element. 

2.  The  second  element  is  a  showing  of 
scienter 

Under  the  second  element,  the 
Commission  would  need  to  show 

scienter.  ^23  discussed  below,  a 

scienter  requirement  parallels  securities 

law  precedent’ 24  gjjd  would  help  to 

ensure  that  the  proposed  Rule  does  not 
chill  competitive  behavior.  Several 
commenters  support  such  a 

requirement. ’25 

As  an  initial  matter,  the  conduct 
addressed  by  Section  811  —  use  or 
employment  of  a  manipulative  or 
deceptive  device  or  contrivance  —  is 
substantially  similar  to  the  conduct 
prohibited  by  Section  10(b)  of  the 
SEA. ’26  The  Supreme  Court  has 


•23  Although  not  explicitly  in  its  rule,  FERC 
included  an  intent  requirement  in  its  interpretation 
of  its  rule,  noting  that  “(tlhe  final  rule  is  not 
intended  to  regulate  negligent  practices  or  corporate 
mismanagement,  but  rather  to  deter  or  punish  fraud 
in  wholesale  energy  markets.”  71  FR  at  4245-4246. 
See  also,  e.g.,  SIGMA  at  6  (asserting  that  any  rule 
proposed  vmder  Section  811,  like  the  FERC  rule, 
“cannot  ‘regulate  negligent  practices  or  . .  . 
mismanagement  but  rather  [are  meant] ...  to  deter 
or  punish  fi’aud.’”). 

•2.“'  Tellabs,  Inc.  v.  Makor  Issues  6-  Rights,  Ltd., 

127  S.Ct.  2499,  2507  (June  21,  2007)  [quoting  Ernst 
6-  Ernst  v.  Hochfelder,  425  U.S.  185, 193-194  &  n.l2 
(1976));  Ernst  &  Ernst,  425  U.S.  at  197.  In  Ernst  8- 
Ernst,  the  Court  continued  that  the  terms 
“‘manipulative,’  ‘device,’  and  ‘contrivance’  .  .  . 
m^e  unmistakable  a  congressional  intent  to 
proscribe  a  type  of  conduct  quite  different  firom 
negligence.”  Ernst  &■  Ernst,  425  U.S.  at  199.  See  also 
Schreiberv.  Burlington  Northern,  Inc.,  472  U.S.  1, 
6-7  (1985);  Santa  Fe  Indus.,  Inc.  v.  Green,  430  U.S. 
462,  476  (1977).  See,  e.g.,  API  at  28  (stating  that 
‘manipulative’  and  ‘deceptive,’  as  found  in  SEA 
Section  10(b),  are  generally  understood  to  denote 
conduct  that  is  deliberately  intended  to  deceive); 
ISDA  at  7-8  (arguing  that  through  Section  10(b), 
“Congress  intended  to  prohibit  only  knowing  or 
intentional  misconduct”);  CFDR  at  13  (arguing  that 
Section  10(b)  does  not  embrace  a  lesser  standard 
than  specific  intent).  ’ 

•25  See,  e.g.,  API  at  27  (urging  the  Commission 
to  adopt  a  specific  intent  standard);  CAPP  at  3 
(stating  “that  intent  or  state  of  mind  should  be 
made  an  essential  element  of  prohibited  conduct”); 
ISDA  at  7  (urging  the  Commission  to  require 
specific  intent);  CFDR  at  7  (“Manipulation  should 
require  proof  of  intentionally  or  recklessly 
deceptive  conduct.”);  SIGMA  at  3  (stating  that  any 
Section  811  rule  “must  have  a  strict  scienter 
requirement”);  Muris  at  11  (“In  any  manipulation 
rule,  the  Commission  should  require  specific  intent 
.  .  .  .”);  PMAA  at  4  (encouraging  the  Commission 
to  include  a  scienter  requirement).  But  see,  e.g., 
NPGA  at  4-5  (arguing  that  the  rule  should  not 
include  a  scienter  requirement). 

•26  See,  e.g.,  SIGMA  at  6  (“[T)he  Commission’s 
authority  rests  on  identical  language  to  that  of 


determined  that  this  Section  10(b) 
language  connotes  “intentional  or 
willful  conduct  that  is  designed  to 
deceive  or  defraud,”  and  has  concluded, 
therefore,  that  a  violation  of  SEA 
Section  10(b)  and  Rule  lOb-5  requires 
scienter;  that  is,  “a  mental  state 
embracing  intent  to  deceive, 
manipulate,  or  defi'aud.”’22  As  several 
commenters  argue,  SEA  Section  10(b) 
provides  the  most  directly  relevant 
precedents  for  analyzing  the  market 
manipulation  standard  of  Section 
811. ’28 

Moreover,  the  Commission  believes  a 
showing  of  recklessness  would  satisfy 
the  scienter  element. ’29  This  proposal  is 
consistent  with  the  legal  and  regulatory 
precedent  governing  SEC  Rule  lOb-5.  As 
the  Supreme  Court  has  noted,  “[e]very 
Court  of  Appeals  that  has  considered 
the  issue  [of  civil  liability  under  SEA 
Section  10(b)  emd  Rule  lOb-5]  has  held 
that  a  plaintiff  may  meet  the  scienter 
requirement  by  showiiig  that  the 
defendant  acted  intentionally  or 
recklessly,  though  the  Circuits  differ  on 
the  degree  of  recklessness.’’’^” 


(Section)  10(b) . .  .  .”);  API  at  17  (arguing  that 
Section  811 ’s  prohibitive  language  is  derived  fi'om 
Section  10(b)):  CFDR  at  3  (“[T]he  language  of 
Section  811  is  effectively  identical  to  the  anti¬ 
manipulation  proscriptions  found  in  Section  10(b) 

.  .  .  .”). 

•22  Tellabs,  Inc.,  127  S.Ct.  at  2507  [quoting  Ernst 
S'  Ernst,  425  U.S.  at  193-194  &  n.l2);  accord  e.g., 

API  at  2,  28-29. 

•26  Moreover,  the  legislative  materials  cited  above 
support  the  view  that  when  Congress  enacted 
Section  811,  it  chose  this  language  in  order  to 
encourage  the  Commission  to  incorporate  the 
scienter  requirement  into  any  rule  promulgated 
under  Section  811.  See,  e.g.,  SIGMA  at  4  (“As  it 
regards  [Section]  811  of  EISA,  Congress  plainly 
chose  language  that  it  has  previously  used  in  the 
context  of  the  securities  laws,  knowing  that  the 
Court  implies  such  usage  to  connote  a  strict  scienter 
requirement.”);  ISDA  at  7  (“In  enacting  Section  811 
.  .  .  Congress  used  the  same  language  . . .  that  it 
has  used  in  other  contexts  and  that  courts 
consistently  have  interpreted  to  require  scienter  .  . 

. .”):  API  at  17-18  (arguing  that  Congress  made  a 
“conscious  decision  to  model  Section  811”  on  the 
precedents  of  Section  10(b)  and  the  EPAct  2005). 

•26  Some  commenters  note  that,  although  a 
recklessness  standard  makes  sense  in  the  highly 
regulated  securities  markets  characterized  by 
fiduciary  duties  imposed  on  brokers  and  issuers 
and  by  a  variety  of  disclosure  obligations,  it  should 
not  suffice  to  satisfy  the  scienter  requirement  with 
respect  to  transactions  in  physical  commodities 
markets  such  as  petroleum  wholesale  markets  that 
lack  similar  disclosure  obligations  and  fiduciary 
duties.  See,  e.g.  API  at  30  (“Importing  a 
‘recklessness’  standard  £rom  the  highly  regulated 
securities  markets  into  unregulated  petroleum 
wholesale  markets  would  create  new  market 
uncertainty.”):  ISDA  at  9- (stating  that  a  recklessness 
standard  “is  not  appropriate  in  the  wholesale, 
physical  Petroleum  Products  markets  .  .  .  .”).  See 
also,  e.g.,  SIGMA  at  5  (arguing  that  allowing 
recklessness  to  satisfy  the  scienter  requirement  of 
Section  811  would  “[mtike]  the  rule  an  open  ended 
invitation  to  litigate  any  grievance”). 

•20  Tellabs,  Inc.,  127  S.  Ct.  at  2507  n.3  [citing 
Ernst  S  Ernst,  425  U.S.  at  194  n.l2);  Ottman  v. 
Hunger  Orthopedic  Group,  Inc.,  353  F.3d  338,  343 
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Indeed,  the  Courts  of  Appeals  have 
adopted  a  number  of  different 
formulations  as  to  precisely  what 
constitutes  recklessness.  Thus,  for 
example,  the  Court  of  Appeals  for  the 
Seventh  Circuit  has  defined  reckless 
conduct  as  a 

highly  unreasonable  [act  or] 
omission,  involving  not  merely 
simple,  or  even  inexcusable 
negligence,  but  an  extreme 
departure  from  the  standards  of 
ordinary  care,  and  which  presents  a 
danger  of  misleading  buyers  or 
sellers  that  is  either  known  to  the 
defendant  or  is  so  obvious  that  the 
actor  must  have  been  aware  of  it.’^' 

More  recently,  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has 
relied  upon  Sundstrand  Corp.  to 
conclude  that  establishing  recklessness 
requires  evidence  from  which  it  can  be 
reasonably  inferred  that  the  violator 
both  acted  with  an  extreme  departure 
from  standards  of  ordinary  care  and 
either  knew  or  must  have  known  that  its 
conduct  created  a  danger  of  misleading 
buyers  or  sellers.^^^  The  Commission 
believes  that  a  recklessness  standard  as 
articulated  by  the  Seventh  and  District 
of  Columbia  Circuits  would  be  adequate 
to  establish  scienter  for  any  future 
violation. 

3.  The  third  element  is  that  a  person 
engage  in  conduct  “in  connection  with” 
the  purchase  or  sale  of  a  covered 
commodity  at  wholesale 

Finally,  under  the  third  element,  the 
Commission  would  need  to  show  a 
nexus  between  the  manipulative 
conduct  and  the  purchase  or  sale  of 
crude  oil,  gasoline,  or  petroleum 
distillates  at  wholesale.  Guided  by 
Supreme  Court  precedent  in  the 
securities  area,  the  Commission 
interprets  the  phrase  “in  connection 
with”  as  requiring  fraudulent  conduct  to 
coincide  with  a  purchase  or  sale  of 
crude  oil,  gasoline,  or  petroleum 
distillates  at  wholesale.’^^  At  the  same 

(4th  Cir.  2003)  (collecting  Court  of  Appeals  cases). 
Note,  however,  the  Supreme  Court  has  reserved  the 
question  whether  reckless  behavior  is,  in  fact, 
sufficient  for  civil  liability  under  SEA  Section  lOtb) 
and  Rule  lOb-5.  See  Tellabs.  Inc.,  127  S.  Ct.  at  2507 
n.3. 

Sundstrand  Corp.  v.  Sun  Chemical  Carp.,  553 
F.  2d  1033,  1045  (7th  Cir.  1977),  cert,  denied,  434 
U.S,  875  (1977)  {quoting  Franke  v.  Midwestern 
Oklahoma  Development  Authority,  CCH  Fed.  Sec. 

L.  Rep.  [*]  95,786  at  90,850  (W.D.  Okl.  1976)). 

’32  SEC  V.  Steadman,  967  F.2d  636,  641-42  (D.C. 
Cir.  1992)  {citingSundstrand  Corp.,  553  F.2d  at 
1045). 

'33  42  U.S.C.  17301.  See  SEC  v.  Zanford,  535  U.S. 
813,  820  (2002):  Superintendent  of  Ins.  of  State  of 
N.Y.  V.  Bankers  Life  6-  Cos.  Co.,  404  U.S.  6, 12-13 
(1971)  (holding  that  the  “in  connection  with” 
requirement  was  met  because  the  plaintiff  had 


time,  the  Commission  does  not  interpret 
the  “in  connection  with”  requirement 
so  broadly  as  to  turn  every  common  law 
fraud  that  happens  to  touch  a  purchase 
or  sale  of  a  covered  or  uncovered 
petroleum  product  into  a  rule 
violation. ’34  Specifically,  the  proposed 
Rule  would  reach  manipulative  conduct 
that  extends  beyond  the  defined  terms 
if  that  conduct  directly  or  indirectly 
impacts  wholesale  prices  for  the 
covered  products. 

In  response  to  the  ANPR,  some 
commenters  urge  the  Commission  not  to 
apply  the  “in  connection  with” 
requirement  to  specific  types  of 
conduct.  For  example,  CAPP  suggests 
that  the  Commission  not  construe  “in 
connection  with”  to  cover  importing 
crude  oil,’^®  while  API  argues  that  the 
Commission  not  construe  “in 
connection  with”  to  refer  to  supply 
decisions. ’36  Other  commenters  take  the 
position  that  the  Commission  should 
interpret  “in  connection  with”  to 
exempt  transactions  not  within  the 
Commission’s  jurisdiction,  specifically 
commodity  trading,  because  those 
transactions,  they  assert,  are  within  the 
exclusive  jurisdiction  of  the  CFTC.’37 

The  Commission  disagrees.  The 
Commission  may  enforce  the  proposed 
Rule  if  the  conduct  directly  or  indirectly 
affects  a  covered  wholesale  petroleum 
transaction  within  the  Commissions’s 
jurisdiction  —  in  this  matter,  a  purchase 
or  sale  of  crude  oil,  gasoline,  or 
petroleum  distillates.  Therefore,  any 
conduct  that  is  done  in  connection  with 
the  wholesale  purchase  or  sale  of  a 
covered  or  uncovered  product  — 
including  importing  covered  or 

“suffered  an  injury  as  a  result  of  deceptive  practices 
touching  its  sale  of  securities.”).  See  also  Merrill 
Lynch,  Pierce,  Fenner  &■  Smith,  Inc.  v.  Dabit,  547 
U.S.  71,  85  (2006)  (“Moreover,  when  this  court  has 
sought  to  give  meaning  to  the  phrase  [‘in 
connection  with’]  in  the  context  of  [Section]  10(b) 
and  Rule  lOb-5,  it  has  espoused  a  broad 
interpretation.”). 

'3<  See  Zanford,  535  U.S.  at  820. 

'35  CAPP  at  4.  Other  commenters  raise  questions 
that  relate  more  to  wholesale  purchase  and  sale 
transactions.  See,  e.g.  API  at  26-27  (asserting  that 
Section  811  should  not  apply  to  over-the-counter 
derivatives  contracts);  Hess  at  10-11  (arguing  that 
futures  and  over-the-counter  markets  should  not  be 
regulated  by  the  Commission);  ISDA  at  5  (stating 
that  a  Commission  market  manipulation  rule 
should  not  apply  to  futures  transactions);  PMAA  at 
4-5  (arguing  that  regulations  should  not  apply  to 
“participants  or  activities”  that  occur  below  the 
rack). 

'3®  API  at  25  (asserting  that  “Section  811 .. . 
should  not  apply  to  supply  decisions  that  are 
unconnected  to  [wholesale  petroleum 
transactions]”).  API  lists  various  supply  decisions 
it  does  not  believe  should  be  covered  under  the  “in 
connection  with”  requirement,  including:  “refining 
decisions,  facility  maintenance  and  upgrades,  [and] 
the  management  of  inventory  levels.”  API  at  25-26. 

'32  MFA  at  6-12;  CFDR  at  6  n.4;  Hess  at  12  n.lO; 
CFTC  at  1-2;  API  at  3,  26-27;  ISDA  at  5  n.9.  These 
comments  are  addressed  above  in  Section  II.B. 


uncovered  products  and  making  supply 
decisions  related  to  covered  or 
uncovered  products  —  could  be  subject 
to  the  proposed  Rule. 

4.  A  showing  of  price  effects  is  not  an 
element  of  a  cause  of  action 

The  Commission  does  not  intend  to 
require  proof  of  effects  as  an  element  of 
a  cause  of  action.  First,  a  plain  reading 
of  EISA  does  not  require  such  proof. 
Section  811  prohibits  the  “use  or 
employment”  of  any  manipulative  or 
deceptive  device  or  contrivance. ’38  The 
proposed  Rule  would  be  violated  at  the 
stage  when  the  actor  uses  or  employs  a 
manipulative  or  deceptive  device  or 
contrivance  —  whether  or  not  those 
actions  can  be  shown  to  result  in 
discernible  price  effects.  Nothing  in  the 
statute  or  proposed  Rule  suggests  that 
manipulative  or  deceptive  conduct  must 
result  in  identifiable  price  effects  before 
such  conduct  is  culpable. ’3** 

Second,  there  is  no  economic 
justification  for  fraud  or  deception  in  an 
exchange  economy.  Thus,  harm  to  the 
market  can  be  inferred.  Fraudulent 
behavior  interferes  with  market  signals, 
reduces  transparency  in  the  market,  and 
casts  into  doubt  the  very  information 
that  allows  markets  to  function 
properly.’**”  There  is  no  need  to 
determine  separately  whether  there  is 
evidence  of  harm;  therefore,  requiring 
proof  of  price  effects  is  unnecessary.’**’ 

Third,  the  Commission  believes  that 
requiring  a  showing  of  price  effects 
raises  an  unnecessary  risk  of  regulatory 
error.  Prices  of  commodity  products 
such  as  petroleum  are  inherently 
volatile  and  are  a  function  of  many 
factors. ’**2  The  Commission’s 

'38  The  enabling  statute  is  clear:  “It  is  unlawful 
...  to  use  or  employ  .  .  .  any  manipulative  or 
deceptive  device  or  contrivance.”  42  U.S.C.  17301. 

'39  Not  requiring  proof  of  effects  as  an  element 
is  consistent  with  precedent  established  under  SEC 
Rule  lOb-5.  See  generally  United  States  v.  Smith, 

155  F.3d  1051,  1063  (9th  Cir.  1988);  see  also  SEC 
V.  Fehn,  97  F.3d  1276, 1289  (9th  Cir.  1996). 

See  United  States  v.  Hall  48  F.  Supp.  2d  386, 
387  (S.D.N.Y.  1999)  (*‘Whether  the  price  of  a  stock 
is  ‘artificial’  does  not  turn  on  whether  the  stock  is 
trading  above  or  below  its  ‘true  worth.’  Rather,  the 
trading  price  of  a  stock  is  determined  by  available 
information  and  market  forces,  and  a  stock  is 
trading  at  an  ‘artificial  level’  when  it  is  trading  at 
a  level  above  what  market  forces  would  otherwise 
dictate.”).  See  also  CAPP  at  1  (“CAPP  recognizes 
that  fitiud  and  manipulation  pose  a  potential  threat 
to  the  successful  and  efficient  functioning  of 
petroleum  markets  in  North  America.”);  MFA  at  1 
(“Price  manipulation  has  a  corrosive  effect  on  the 
proper  functioning  of  any  market.”). 

While  the  Commission  does  not  intend  to 
require  discernible  price  effects  as  an  element  of  a 
rule  violation,  it  will,  nevertheless,  consider  the 
extent  of  any  price  effects  or  other  harm  resulting 
from  the  market  manipulation  in  assessing  a  civil 
penalty. 

'42  See,  e.g.,  API  at  53  (stating  that  the  artificial 
price  concept  is  difficult  to  apply  to  petroleum 

Continued 
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experience  in  investigating  petroleum 
pricing  anomalies  demonstrates  the 
difficulty  of  identifying  price  changes 
that  result  directly  from  any  specific  act 

or  conduct.^'*^ 

Finally,  the  Commission  believes  that 
the  scienter  requirement,  in  addition  to 
proof  of  an  overt  act,  should  provide 
sufficient  safeguards  against 
overbreadth.^'*'*  Consequently,  the 
Commission  believes  the  proposed  Rule 
addresses  commenters’  concerns  that, 
absent  an  effects  requirement,  any  rule 
would  be  overbroad  and  interfere  with 
pricing  signals.’'*®  The  Commission 
seeks  comment  on  the  foregoing, 
including  in  particular  whether  its 
articulation  of  the  appropriate  elements 
of  a  cause  of  action  under  the  Rule 
furthers  the  goals  of  EISA  and  the 
proposed  Rule. 

F.  Section  317.4:  Preemption 

Section  815(c)  of  EISA  states  that 
“[njothing  in  this  subtitle  preempts  any 
State  law.”*'*®  To  give  effect  to  that 
provision.  Section  317.4  of  the  proposed 
Rule  contains  a  standard  preemption 
provision,  making  clear  that  the 
Commission  does  not  intend  to  preempt 
the  laws  of  any  state  or  local 
government,  except  to  the  extent  of  any 
conflict.  Section  317.4  also  explains  that 
there  is  no  conflict  between  federal  and 


markets  because  petroleum  markets,  in  contrast  to 
futures  markets,  use  many  non-standardized 
contracts);  ISDA  at  15-16  (stating  that  the  artificial 
price  standard  “has  proven  to  be  very  difficult  to 
understand  and  apply  in  practice”). 

The  practical  difficulty  in  discerning 
accurately  what  constitutes  an  artificial  price  is 
discussed  by  the  ABA.  ABA  at  7  (“IDletermining 
what  supply  allocations  and  price  levels  would 
most  benefit  consumers  over  the  long  run  would  be 
impossible  for  the  FTC  or  any  regulator  in  this 
complex  industry.”);  see  also  lER  at  4  (arguing  that 
regulators  should  not  second-guess  the  decisions  of 
market  participants  in  the  petroleum  industry 
because  it  could  lead  to  “an  inefficient  amount  of 
risk-taking  among  producers;”);  Muris  at  8 
(“Judgments  about  the  ‘right’  mix  of  sales  and 
distribution  are  beyond  the  capacity  of  any 
individual  or  organization  to  make  accurately.  That, 
of  course,  is  why  oiur  economy  relies  on  markets  to 
make  such  decisions,  and  on  the  profit  motive  to 
guide  the  behavior  of  individual  firms.”). 

*■*''  Proof  of  an  overt  manipulative  or  deceptive 
act  together  with  proof  of  requisite  intent  provide 
sufficient  safeguards  against  both  regulatory 
overreach  and  judicial  error. 

’♦5  See  Flint  Hills  at  19  (stating  that  a  market 
economy  relies  on  prices  and  profit  motive  to 
allocate  resources  efficiently;  thus,  regulators  must 
allow  market  participants  to  respond  to  market 
signals  when  making  production  and  product 
allocation  decisions  without  “fear  of  being  second 
guessed”);  Muris  at  9  (“One  way  to  reduce  the  risk 
of  errors  is  to  require  a  showing  of  (1)  an  effect  on 
price  . . . .”);  API  at  31  (“Applying  Section  811  to 
conduct  that  does  not  cause  a  material  deviation  in 
market  prices  would  unduly  expand  the  FTC’s 
regulatory  oversight  and  would  likely  harm 
consumer  welfare  in  the  long  run  by  chilling 
competitive  market  behavior,  thereby  potentially 
increasing  prices.”). 

42  U.S.C.  17305. 


state  and  local  law,  and  therefore  no 
preemption,  if  such  state  or  local  law 
affords  equal  or  greater  protection  from 
the  manipulative  conduct  prohibited  by 
the  proposed  Rule.*'*^ 

G.  Section  317.5:  Severability 

Section  317.5  of  the  proposed  Rule 
contains  a  standard  severability 
provision.  This  provision  makes  clear 
that,  if  any  part  of  the  Rule  is  held 
invalid  by  a  court,  the  remainder  of  the 
Rule  will  still  be  in  effect.*'*" 

H.  Invitation  to  Comment  and  Advance 
Notice  of  Workshop 

All  persons  are  hereby  given  notice  of 
the  opportunity  to  submit  written  data, 
views,  facts,  and  arguments  addressing 
the  issues  raised  in  this  NPRM.  All 
comments  should  be  filed  as  prescribed 
in  the  ADDRESSES  Section  above,  and 
must  be  received  by  September  18, 

2008.  In  addition,  the  Commission 
anticipates  that  it  may  be  advantageous 
to  hold  a  public  workshop  to  discuss  in 
greater  detail  the  written  comments 
submitted  by  the  public  in  response  to 
the  NPRM,  and,  in  particular,  any  areas 
of  significant  controversy  or  divergent 
opinion  that  may  arise  from  the 
comments.  In  order  to  be  eligible  to 
participate  in  a  workshop,  should  one 
be  held,  a  person  must  submit  a 
comment  in  response  to  this  NPRM.  If 
it  is  determined  that  a  workshop  is 
necessary,  details  about  the  event  will 
be  announced  in  a  press  release  and  be 
available  at  [http://www.ftc.gov/ftc/ 
oilgas/index.html). 

I.  Communications  by  Outside  Parties  to 
the  Commissioners  or  Their  Advisors 

Written  communications  and 
summaries  or  transcripts  of  oral 
communications  respecting  the  merits 
of  this  proceeding  from  any  outside 
party  to  any  Commissioner  or 
Commissioner’s  advisor  will  be  placed 
on  the  public  record.*'*® 

/.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(“RFA”)*®°  generally  requires  a 
description  and  analysis  of  proposed 
and  final  rules  that  will  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
requires  an  agency  to  provide  an  Initial 
Regulatory  Flexibility  Analysis 


See,  e.g..  Disclosure  Requirements  and 
Proliibitions  Concerning  Franchising,  16  CFR 
436.10(b);  Disclosure  Requirements  and 
Prohibitions  Concerning  Business  Opportunities,  16 
CFR  437  n.2. 

See,  e.g..  Telemarketing  Sales  Rule,  16  CFR 
310.9;  Used  Motor  Vehicle  Trade  Regulation  Rule, 
16  CFR  455.7. 

’"8  See  16  CFR  1.26(b)(5). 

«o  5  U.S.C.  601-612. 


(“IRFA”)*®*  with  a  proposed  Rule  and  a 
Final  Regulatory  Flexibility  Analysis 
(“FRFA”)*®2  with  the  final  rule,  if  any. 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect.*®® 

Although  the  scope  of  the  proposed 
Rule  may  reach  a  substantial  number  of 
small  entities  as  defined  in  the  RFA,  the 
Commission  does  not  believe  that  the 
proposed  Rule  will  have  a  significant 
economic  impact  on  those 
businesses.*®'*  The  Commission 
specifically  requested  comments  on  the 
economic  impact  of  a  proposed  Rule 
and  received  none.*®®  Given  that  there 
are  no  reporting  requirements, 
document  or  data  retention  provisions, 
or  any  other  affirmative  duties  imposed, 
it  is  unlikely  that  the  proposed  Rule 
imposes  costs  to  comply  beyond 
standard  costs  associated  with  ensuring 
that  behavior  and  statements  are  not 
manipulative  or  deceptive.  Therefore, 
the  Commission  believes  that  the 
proposed  Rule,  if  finalized,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Notwithstanding  this  belief,  the 
Commission  provides  a  full  IRFA 
analysis  to  aid  in  its  solicitation  for 
comments  on  this  topic. 

1 .  Description  of  the  reasons  that  action 
by  the  agency  is  being  considered 

Section  811  grants  the  Commission 
the  authority  to  promulgate  a  rule  that 
“is  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
United  States  citizens.”*®®  As  discussed 
above,  the  Commission  believes  that 
promulgating  the  proposed  Rule  is 
appropriate  to  prevent  manipulative 
practices  affecting  wholesale  markets  for 
petroleum  products  and  the 
Commission  has  tailored  its  proposed 
Rule  specifically  to  reach  manipulative 
behavior  that  likely  impacts  those 
commodities  described  in  Section  811. 

2.  Succinct  statement  of  the  objectives 
of,  and  the  legal  basis  for,  the  proposed 
Rule 

The  legal  basis  of  the  proposed  Rule 
is  Section  811  of  EISA,  which  makes 
illegal  manipulative  and  deceptive 
conduct  in  the  purchase  or  sale  of 
petroleum  products  at  wholesale  in 


5  U.S.C.  603. 

’52  5  U.S.C.  604. 

’55  5  U.S.C.  605. 

’5<  The  RFA  definition  of  “small  entity”  refers  to 
the  definition  provided  in  the  Small  Business  Act, 
which  defines  a  “small  business  concern”  as  a 
business  that  is  independently  ovraed  and  operated 
and  that  is  not  dominant  in  its  field  of  operation. 

15  U.S.C.  632. 

’55  73  FR  at  25624. 

’56  42  U.S.C.  17301. 
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contravention  of  rules,  if  any,  that  the 
Commission  may  promulgate.  The 
proposed  Rule  is  intended  to  define  the 
conduct  that  the  law  proscribes.  If 
adopted,  such  rule  will  supplement  the 
Commission’s  existing  antitrust  and 
consumer  protection  law  enforcement 
tools. 

3.  Description  of,  and  where  feasible, 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  Rule  will  apply 

The  proposed  Rule  applies  to  entities 
engaging  in  the  purchase  or  sale  of 
crude  oil,  gasoline,  and  petroleum 
distillates.  These  potentially  include 
petroleum  refiners,  blenders, 
wholesalers  and  dealers  (including 
terminal  operators  that  sell  covered 
commodities).  Although  many  of  these 
entities  are  large  international  and 
domestic  corporations,  the  Commission 
believes  that  a  number  of  these  covered 
entities  may  fall  into  the  category  of 
small  entities.  According  to  the  SB  A 

size  standards,  and  utilizing  SBA  source 
data,  the  Commission  estimates  that 
between  approximately  1700  and  5200 
covered  entities  would  be  classified  as 
“small  entities.”^-'’® 

The  scope  of  the  proposed  Rule  could 
be  broader  depending  on  whether  illegal 
manipulative  conduct  impacts  covered 
commodities  directly  or  other 


Directly  covered  entities  under  this  proposed 
Rule  are  classified  as  small  businesses  under  the 
Small  Business  Size  Standards  component  of  the 
North  American  Industry  Classification  System 
(“NAICS”)  if  they  are;  petroleum  refiners  (NAICS 
code  324110)  with  no  more  than  1,500  employees 
nor  greater  than  125,000  barrels  per  cedendar  day 
Operable  Atmospheric  Crude  Oil  Distillation 
capacity;  petroleum  bulk  stations  and  terminals 
(NAICS  code  424710)  with  no  more  than  100 
employees;  or  petroleum  and  petroleum  products 
merchant  wholesalers  (except  bulk  stations  and 
terminals  (NAICS  code  424720)  with  no  more  than 
100  employees.  See  U.S.  Small  Business 
Administration,  Table  of  Small  Business  Size 
Standards  Matched  to  North  American  Industry 
Classification  System  Codes  (Mar.  11,  2008), 
available  at  [http://www.sba.gov/idc/groups/pubIic/ 
documents/sba_homepage/serv_sstd_tablepdf.pdf). 

The  SBA  publication  that  provides  data  on 
number  of  firms  and  number  of  employees  by  firm 
does  not  provide  sufficient  precision  to  gauge 
accurately  the  number  of  small  business  that  may 
be  impacted  by  the  proposed  Rule.  The  data  are 
provided  in  increments  of  1-4  employees,  fewer 
than  20  employees  and  fewer  than  500  employees. 
Small  Business  Administration,  Employer  Firms,  & 
Employment  by  Employment  Size  of  Firm  by 
NAICS  Codes,  2005,  available  at  [http:// 
www.sba.gov/advo/research/us05_n6.pdf).  Thus  for 
the  177  petroleum  refiners  listed,  139  show  that 
they  have  less  than  500  employees.  Although  the 
Commission  is  unaware  of  more  than  5  refiners 
with  less  than  125,000  barrels  of  crude  distillation 
capacity,  the  data  may  be  kept  by  refinery,  rather 
i  than  refiner.  Similar  problems  exist  for  the  bulk 

terminal  and  bulk  wholesale  categories  listed  above, 
in  which  the  relevant  small  business  cut  off  is 
greater  than  100  employees.  Thus,  the  range  of 
“small”  entities  appears  unreliable  and  the 
I  Commission  seeks  comment  or  information 

'  providing  better  data. 


1  commodities  with  tfie  effect  of  j, 
impacting  the  covered;Commodities  , 
contemplated  by  the  proposed  Rule.  The 
Commission  seeks  comments  on 
whether  the  proposed  Rule  may  reach 
other  small  entities  and  what  economic 
impact,  if  any,  the  proposed  Rule  would 
have  on  those  entities. 

4.  Projected  reporting,  record-keeping, 
and  other  compliance  requirements, 
including  an  estimate  of  the  classes  of 
small  entities  that  will  be  subject  to  the 
requirement  and  the  type  of  professional 
skills  necessary  for  preparation  of  the 
report  or  record 

The  Commission  does  not  propose, 
and  the  proposed  Rule  does  not  contain, 
any  requirement  that  covered  entities 
create,  retain,  submit,  or  disclose  any 
information.  Accordingly,  the  proposed 
Rule  will  impose  no  new  record-keeping 
or  related  data  retention  and 
maintenance  or  disclosure  requirements 
on  any  covered  entity,  including  small 
entities.  The  Commission  has  not 
identified  additional  costs  necessary  to 
comply  with  the  proposed  Rule  beyond 
existing  costs  associated  with  behaving 
in  a  nondeceptive,  truthful  manner.  The 
Commission  seeks  comments  on 
whether  the  proposed  Rule  imposes 
costs  on  any  covered  entities  including 
a  description  of  specific  costs  and 
estimates  of  the  magnitude  of  those 
costs. 

5.  Other  duplicative,  overlapping,  or 
conflicting  federal  rules 

As  discussed  previously,  other  federal 
agencies  have  regulatory  authority  to 
prohibit  in  whole  or  in  part 
manipulative  and  deceptive  practices 
involving  petroleum  products.  The  SEC 
has  authority  to  stop  manipulative  and 
deceptive  practices  involving  the 
securities  and  securities  offerings  of 
companies  involved  in  the  petroleum 
industry.  The  CFTC  also  has  authority 
to  bring  an  action  against  any  person 
who  is  manipulating  or  attempting  to 
manipulate  the  petroleum  futures 
markets.'^® 


Commenters  such  as  MFA  specifically  argue 
that  the  proposed  Rule  should  have  a  safe  harbor 
provision  or  other  explicit  exemption  for  the  futures 
markets  in  order  to  avoid  an  overlap  with  the 
CFTC’s  jurisdiction  under  Section  2  of  the  CEA. 
MFA  at  5.  According  to  commenters,  including  the 
CFTC,  such  an  overlap  would  create  potentially 
duplicative  or  inconsistent  regulatory  requirements, 
thus  undermining  uniform  regulatory  scheme  that 
Congress  sought  to  establish  for  the  futures  markets 
under  the  CEA.  See,  e.g.,  CFTC  at  1-2;  API  at  14, 

16,  27;  Flint  Hills  at  12;  Hess  at  12  n.lO;  NPGA  at 
2  (“A  flawed  regulatory  scheme  may  result  in 
reporting  requirements  being  duplicative,  standards 
and  definitions  of  proscribed  behavior  being 
inconsistent . .  . .”);  MFA  at  13-14  (arguing  that  any 
proposed  rule  should  not  reach  futures  trading 
activities  regulated  by  the  CFTC).  Several  other 


Af  explained  in. Section  1I.B,, above, ,  , 
the  proposed  Rule  is  not  intended  to 
impose  contradictory  requirements  on 
regulated  entities  in  the  futures  markets 
or  otherwise.  To  the  extent,  if  any,  that 
the  proposed  Rule’s  requirements  could 
duplicate  requirements  already 
established  by  other  agencies  for  such 
markets,  the  proposed  Rule  should  not 
impose  any  additional  compliance 
costs.  Although  the  Commission 
acknowledges  that  different  agencies 
could  simultaneously  initiate 
enforcement  action  with  respect  to  the 
same  activities,  the  Commission  has  had 
a  longstanding  practice  of  coordinating 
its  enforcement  efforts  with  agencies 
that  have  overlapping  jurisdiction, 

The  Commission  expects  to  continue 
that  practice  here,  as  feasible  and 
appropriate,  to  ensure  fairness  to 
regulated  entities  and  to  conserve 
enforcement  resources  and  maximize 
agency  efficiency.^®^  However,  the 
Commission  is  requesting  comment  on 
the  extent  to  which  other  federal 
standards  on  manipulation  may 
duplicate,  satisfy,  or  inform  the 
proposed  Rule’s  requirements.  In 
addition,  the  Commission  seeks 
comment  and  information  about  any 
statutes  or  rules  that  may  conflict  with 
the  proposed  requirements,  as  well  as 
any  other  state,  local,  or  industry  rules 
or  policies  that  require  covered  entities 
to  implement  practices  that  comport 
with  the  requirements  of  the  proposed 
Rule. 


commenters  express  concern  that  even  if  the 
Commission  could  avoid  inconsistent  regulatory 
requirements,  market  participants  would  still  be 
unfairly  burdened  by  duplicative  enforcement.  See 
Flint  Hills  at  14;  Hess  at  12;  NPGA  at  2. 

One  commenter  warned  that  poor 
coordination  between  the  Commission  and  other 
agencies  could  lead  to  a  situation  wherein 
“multiple  agencies  may  pursue  certain  potential 
violations,  while  other  violations  are  left  unchecked 
because  each  oversight  agency  expects  or  desires 
another  to  take  the  appropriate  action.”  NPGA  at  2. 
To  prevent  such  pitfalls  of  regulatory  overlap, 

NPGA  encouraged  the  issuance  of  an  Executive 
Order  that  clearly  draws  lines  of  jurisdiction  among 
agencies.  Id:  at  3. 

See  Section  II.B  (and  footnotes  therein)  for  a 
discussion  of  concerns  raised  by  commenters  about 
potentially  duplicative  or  inconsistent  regulatory 
requirements. 
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6.  Description  of  any  significant 
alternatives  to  the  proposed  Rule  that 
would  accomplish  the  stated  objectives 
of  applicable  statutes  and  that  minimize 
any  significant  economic  impact  of  the 
proposed  Rule  on  small  entities, 
including  alternatives  considered,  such 
as:  (1)  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (2) 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities;  and  (3)  any 
exemption  from  coverage  of  the  rule,  or 
any  part  thereof,  for  such  small  entities 

The  proposed  Rule  is  narrowly 
tailored  to  reduce  compliance  burdens 
on  covered  entities,  regardless  of  size.  In 
formulating  the  proposed  Rule,  the 
Commission  has  taken  several 
significant  steps  to  minimize  potential 
burdens.  Most  significantly,  the 
proposed  Rule  focuses  on  preventing 
manipulation  and  deception  in 
wholesale  petroleum  markets.  The 
Commission  has  declined  to  include 
specific  conduct  or  duty  requirements, 
such  as  a  duty  to  supply  product  or  a 
duty  to  provide  access  to  pipelines  and 
terminals.  In  addition,  the  proposed 
Rule  makes  clear  that  covered  entities 
need  not  disclose  price,  volume,  and 
other  data  to  the  market.  Finally,  the 
proposed  Rule  contains  no  record¬ 
keeping  requirement. 

While  the  Commission  believes  that 
the  proposed  Rule  imposes  no  unique 
compliance  costs,  it  nonetheless 
requests  comment  on  this  issue,  in 
particular,  whether  the  proposed  Rule’s 
prohibited  practices  impose  a 
significant  impact  upon  a  substantial 
number  of  small  entities,  and  what 
modifications  to  the  Rule  the 
Commission  should  consider  to 
minimize  the  burden  on  small  entities. 

7.  Questions  for  comment  to  assist 
regulatory  flexibility  analysis 

The  Commission  requests 
commenters  to  provide  information  as 
to  the  potential  scope  and  economic 
impact  of  the  proposed  Rule  so  that  the 
Commission  may  better  assess  the 
economic  impact  of  the  language  of  any 
final  rule  if  it  determines  to  promulgate 
such  rule.  Specifically,  the  Commission 
requests  comment  on; 

a.  the  number  and  type  of  small 
entities  affected  by  the  proposed  Rule; 

b.  any  or  all  of  the  provisions  in  the 
proposed  Rule  with  regard  to:  (i)  the 
impact  of  the  provision(s)  (including 
benefits  and  costs  to  implement  and 
comply  with  the  Rule  or  Rule 
provision),  if  any;  (ii)  what  alternatives. 


if  any,  the  Commission  should  consider, 
as  well  as  the  costs  and  benefits  of  those 
alternatives,  paying  specific  attention  to 
the  effect  of  the  proposed  Rule  on  small 
entities; 

c.  ways  in  which  the  proposed  Rule 
could  be  modified  to  reduce  any  costs 
or  burdens  on  small  entities,  including 
whether  and  how  technological 
developments  could  further  reduce  the 
costs  of  implementing  and  complying 
with  the  proposed  Rule  for  small 
entities; 

d.  any  information  quantifying  the 
economic  costs  and  benefits  of  the 
proposed  Rule  on  the  entities  covered, 
including  small  entities;  and 

e.  the  identity  of  any  relevant  federal, 
state,  or  local  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
Rule. 

K.  Paperwork  Reduction  Act 

The  Commission  does  not 
contemplate  requiring  any  entity 
covered  by  the  Rule  to  create,  retain,  or 
submit  any  data.  Accordingly,  the 
proposed  Rule  does  not  include  any 
new  information  collection 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995 

(“PRA”).ifi2 

In  the  ANPR,  the  Commission 
solicited  comment  on  whether  covered 
entities  should  report  market  data,  such 
as  cost  and  volume  data  for  wholesale 
transactions. ’*^3  jn  response,  one 

commenter  notes  that  Section  812 
already  addresses  the  making  of  false 
reports  and  should  not  be  construed  as 
giving  the  Commission  authority  to 
impose  new  reporting  requirements. 

The  Commission  has  determined  that 
a  record  retention  or  submission 
requirement  is  not  necessary  or 
appropriate  at  this  time.  However,  the 
Commission’s  experience  with  any  final 


162  44  u.s.c.  3501-3521.  Under  the  PRA,  federal 
agencies  must  obtain  approval  from  OMB  for  each 
collection  of  information  they  conduct  or  sponsor. 
“Collection  of  information”  means  agency  requests 
or  requirements  that  members  of  the  public  submit 
reports,  keep  records,  or  provide  information  to  a 
third  party.  44  U.S.C.  3502(3). 

>6-<  73  FR  at  25622. 

ISDA  at  16  (“Neither  Section  811  nor  Section 
812  of  the  EISA  authorizes  the  Commission  to 
impose  new  reporting  requirements.”).  See,  e.g., 
CFDR  at  16  (“The  Commission  should  not 
promulgate  a  rule  that  purports  to  impose 
disclosure  obligations  on  market  participants  where 
no  disclosure  obligations  otherwise  exist  under 
current  law.”);  API  at  52.  But  see,  e.g..  PMAA  at  8- 
9  (stating  that  the  Commission  has  authority  under 
Section  811  to  impose  new  reporting  requirements); 
NPGA  at  3  (“The  authority  to  mandate  the 
maintenance  and  submission  of  [information 
regarding  wholesale  petroleum  transactions]  is 
inherent  in  the  EISA  prohibitions  against 
manipulative  activities  in  Section  811  and  the 
reporting  of  false  information  to  Federal  authorities 
in  Section  812.”). 


rule  that  may  be  adopted  under  Section 
811  or  pursuant  (p  its  investigative  and 
enforcement  role  under  Section  812  may 
suggest  a  particular  need  to  require 
firms  to  create  or  maintain  particular 
information. If  such  a  need  arises,  the 
Commission  may,  in  the  future,  adopt 
such  rules  as  necessary  or  appropriate 
in  the  public  interest  or  for  the 
protection  of  United  States  citizens. 

L.  Request  for  Comments 

The  Commission  seeks  comment  on 
various  aspects  of  the  proposed  Rule. 
Without  limiting  the  scope  of  issues  on 
which  it  seeks  comment,  the 
Commission  is  particularly  interested  in 
receiving  comments  on  the  questions 
that  follow.  In  responding  to  these 
questions,  include  detailed,  factual 
supporting  information  whenever 
possible.  _ 

1.  General  Questions  for  Comment 

Please  provide  comment  on  each 
proposed  aspect  of  the  proposed  Rule. 
Regarding  each  proposed  provision 
commented  on,  please  include  answers 
to  the  following  questions. 

a.  What  is  the  effect  (including  any 
benefits  and  costs),  if  any,  on 
consumers? 

b.  What  is  the  impact  (including  any 
benefits  and  costs),  if  any,  on  individual 
firms  that  must  comply  with  the 
proposed  Rule? 

c.  What  is  the  impact  (including  any 
benefits  and  costs),  if  any,  on  industry? 

d.  What  changes,  if  any,  should  be 

,  made  to  the  proposed  Rule  to  eliminate 
any  unnecessary  cost  to  industry  or 
consumers? 

e.  How  would  the  proposed  Rule 
affect  small  business  entities  with 
respect  to  costs,  profitability, 
competitiveness,  and  employment? 

•2.  Questions  on  Proposed  Specific 
Provisions 

Rulemaking  Standard 

a.  Is  the  Commission’s  determination 
that  the  proposed  Rule  meets  the 
rulemaking  standard  —  that  the  rule  is 
“necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  United 
States  citizens’’  —  correct?  In  what  way 
is  the  proposed  Rule  necessary  or 
appropriate?  In  what  way  does  the 
proposed  Rule  fail  to  be  necessary  or 
appropriate? 

Section  317.1  —  Scope 

b.  The  Commission  did  not  provide 
for  safe  harbors  or  exemptions  from  the 


Platts  at  3  (taking  no  position  on  reporting  to 
government  agencies,  but  “strongly  endorsling)  any 
efforts  to  make  more  data  available  on  an  equal 
basis  to  all  market  participants”). 
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proposed  Rule.  Should  there  be  safe 
harbors  or  exemptions?  If  so,  what 
should  they  be?  To  what  should  they 
apply;  that  is,  what  types  of  acts  or 
practices  should  constitute  a  safe 
harbor?  Why  should  that  be  so?  What 
types  of  acts  or  practices  should  be 
exempt?  Why  should  that  be  so? 

Section  31 7.2  —  Definitions 

c.  Do  the  proposed  definitions 
adequately  describe  the  scope  of  the 
proposed  Rule’s  coverage?  If  not,  how 
should  they  be  modified?  Are  the 
proposed  definitions  accurate?  Are  there 
alternative  definitions  that  the 
Commission  should  consider?  Should 
additional  terms  be  defined,  and,  if  so, 
how?  What  would  be  the  costs  and 
benefits  of  each  suggested  definition? 

Section  31 7.3  —  Prohibited  Practices 

d.  The  proposed  Rule  uses  SEC  Rule 
lOb-5  as  a  model.  Will  the  Rule  lOb-5 
model  function  properly  with  respect  to 
wholesale  petroleum  markets?  If  not, 
why  not?  What  alternative  approach 
could  be  used?  If  an  alternative 
approach  or  model  could  be  used  here, 
what  would  be  the  costs  and  benefits  of 
using  an  alternative  approach  or  model? 

e.  The  proposed  Rule  targets  practices 
that  act  as  a  fraud  or  deceit.  Has  the 
Commission  adequately  delineated  such 
practices?  If  not,  why  not?  Is  there  a  list 
of  practices  that  should  be  covered  by 
the  proposed  Rule?  If  so,  what  are  they 
and  why  should  they  be  included?  Are 
there  practices  that  should  be  excluded 
from  the  proposed  Rule?  If  so,  what  are 
they  and  why  should  they  be  excluded? 

f.  Has  the  proposed  Rule  sufficiently 
laid  out  any  affirmative  duties  or  other 
obligations  upon  entities  covered  under 
the  proposed  Rule?  If  not,  why  not? 

g.  Section  317.3(a)  of  the  proposed 
Rule  prohibits  the  use  or  employment  of 
any  “device,  scheme,  or  artifice  to 
defraud.”  Is  this  language  sufficiently 
broad  enough  to  enable  the  Commission 
to  police  all  forms  of  fraud  and 
manipulation  that  affect  wholesale 
petroleum  markets?  If  not,  why  not? 
How  could  the  proposed  Rule  be 
modified  to  ensure  that  all  forms  of 
devices,  schemes,  or  artifices  to  defraud 
are  covered? 

h.  Section  317.3(b)  of  the  proposed 
Rule  prohibits  covered  entities  firom 
misrepresenting,  and  in  some  instances 
from  omitting,  material  information  in 
wholesale  petroleum  markets.  Is  this 
prohibition  adequate  to  enable  the 
Commission  to  deter  and  punish 
persons  who  intentionally  provide  false 
or  misleading  information  to 
government  agencies,  third-party 
reporting  services,  or  the  public  through 
corporate  announcements?  Why  or  why 


not?  Does  the  proposed  Rule  need  to  be 
modified  in  anyway  to  better  address 
any  misrepresentations  or  omissions, 
and  if  so,  what  should  those 
modifications  be? 

i.  What  factors  should  the 
Commission  consider  in  weighing 
whether,  once  an  announcement  is 
made  by  a  person  subject  to  the 
proposed  Rule,  an  affirmative  obligation 
may  then  exist  to  provide  full  and 
complete  disclosure? 

j.  Section  317.3(b)  prohibits  omissions 
of  material  fact  that  are  necessary  to 
ensure  that  a  previously  made  statement 
is  not  misleading.  Will  this  provision 
address  the  harms  that  may  occur  in  the 
reporting  of  information  in  the 
wholesale  petroleum  industry?  If  not, 
why  not  and  how  could  the  proposed 
Rule  be  modified  to  better  address  such 
harms? 

k.  Section  317.3(c)  of  the  proposed 
Rule  prohibits  any  act,  practice,  or 
course  of  business  that  “operates  or 
would  operate  as  a  fraud  or  deceit.” 

Will  this  sub-section  be  useful  to  the 
FTC  as  a  “catch-all”  provision  that 
captures  fraud  on  wholesale  petroleum 
markets?  If  not,  why  not?  Is  this 
provision,  in  light  of  the  inclusion  of  the 
more  specific  anti-fraud  provision  in 
proposed  Rule  Section  317.3(a)?  If  not, 
why  not? 

l.  Does  the  Rule’s  prohibition  on 
manipulative  or  deceptive  conduct 
promote  well-functioning  market 
processes  “in  connection  with  the 
purchase  or  sale  of  crude  oil,  gasoline, 
or  petroleum  distillates  at  wholesale”?  If 
so,  why  not? 

m.  Does  the  proposed  Rule  have 
sound  bases  in  economic  policy  for 
prohibiting  manipulative  and  deceptive 
conduct?  Why  or  why  not? 

n.  Do  additional  factual  predicates 
exist  to  support  a  basis  for  the  proposed 
Rule  to  fill  a  gap  in  Commission 
jurisdiction  under  Section  5  of  the  FTC 
Act  or  to  support  extending  Commission 
authority  beyond  the  scope  of  Section  5 
of  the  FTC  Act?  If  so,  describe  such 
factual  predicates. 

o.  Should  the  Commission  consider 
any  affirmative  defenses  to  rule 
violations?  If  so,  what  affirmative 
defenses  should  the  Commission 
consider  and  how  can  those  defenses  be 
justified? 

p.  Is  the  proposed  Rule’s  basis  for 
requiring  a  showing  of  scienter  as  an 
element  of  proof  sound?  Should  a 
scienter  requirement  be  part  of  the  text 
of  Section  317.3  of  the  proposed  Rule? 

Is  the  Commission’s  tentative 
determination  that  both  intentional  and 
reckless  conduct  may  satisfy  the 
scienter  requirement  appropriate?  Why 
or  why  not? 


q.  The  Commission  tentatively  has 
concluded  that  the  “in  connection 
with”  language  in  the  proposed  Rule 
would  reach  manipulative  conduct  that 
extends  beyond  the  defined  terms  (e.g., 
crude  oil,  gasoline,  petroleum 
distillates)  if  that  conduct  directly  or 
indirectly  impacts  wholesale  prices  for 
the  covered  products.  What  would  be 
the  advantage  (disadvantage)  of  this 
approach  and  why? 

r.  Should  the  proposed  Rule  be 
available  to  challenge  “attempted 
manipulation,”  defined  as  uncompleted 
ft'audulent  or  deceptive  conduct?  Are 
there  advantages  to  this  approach  and 
why?  Are  there  disadvantages  to  this 
approach  cuid  why?  Are  there  examples 
of  “attempted  manipulation”  that 
should  be  covered  by  the  proposed 
Rule?  If  so,  what  are  they  and  why 
should  they  be  covered? 

s.  The  Commission  tentatively  has 
concluded  that  liability  should  not 
require  proof  of  price  effects.  What 
would  be  the  advantage  (disadvantage) 
of  requiring  proof  of  price  effects? 

t.  The  Commission  tentatively  has 
determined  that  a  record  retention  or 
submission  requirement  is  not  necessary 
or  appropriate  at  this  time.  Are  there 
records  that  the  Commission  should,  in 
fact,  require  companies  to  retain  or 
submit?  If  so,  what  types  of  records 
should  be  retained  or  submitted  and 
why? 

Section  31 7.4  —  Preemption 

u.  The  Commission  has  determined 
that  the  proposed  Rule  should  not 
preempt  the  laws  of  any  state  or  local 
government,  except  to  the  extent  that 
any  such  law  conflicts  with  this 
proposed  Rule.  What  impact  is  this 
approach  likely  to  have  upon  the 
industry?  Individual  companies? 
Consumers? 

Regulatory  Flexibility  Act 

V.  Is  the  Commission  estimate  that 
between  approximately  1700  and  5200 
“small  entities”  will  be  covered  by  the 
proposed  Rule  accurate?  Why  or  why 
not? 

w.  The  proposed  Rule  does  not 
contain  any  requirement  that  covered 
entities  create,  retain,  submit,  or 
disclose  any  information.  Is  the 
Commission  correct  in  its  determination 
that,  accordingly,  the  proposed  Rule 
will  impose  no  record-keeping  or 
related  data  retention  and  maintenance 
or  disclosure  requirements  on  any 
covered  entity,  including  small  entities? 
Why  or  why  not? 

X.  Identify  any  statutes  or  rules  that 
may  conflict  with  the  proposed  Rule 
requirements,  as  well  as  any  other  state. 
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local,  or  industry  rules  or  policies  that 
require  covered  entities  to  implement 
practices  that  comport  with  the 
requirements  of  the  proposed  Rule. 

y.  Do  the  prohibited  practices  in  the 
proposed  Rule  impose  a  significant 
impact  upon  a  substantial  number  of 
small  entities?  If  so,  what  modifications 
to  the  proposed  Rule  should  the 
Commission  consider  to  minimize  the 
burden  on  small  entities? 

List  of  Subiects  in  16  CFR  Part  317 
Trade  practices. 

■  Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Commission 
proposes  to  amend  Title  16,  Chapter  1, 
Subchapter  C  of  the  Code  of  Federal 
Regulations  by  adding  Part  317  to  read 
as  follows: 

PART  317— PROHIBITION  OF  ENERGY 
MARKET  MANIPULATION  RULE 

Sec. 

317.1  Scope. 

317.2  Definitions. 

317.3  Prohibited  practices. 

317.4  Preemption. 

317.5  Severability. 

Authority:  42  U.S.C.  17301-17305;  15 
U.S.C.  41-58. 

§317.1  Scope. 

This  part  implements  Subtitle  B  of 
Title  VIII  of  The  Energy  Independence 
and  Secmity  Act  of  2007  (“EISA”),  Pub. 
L.  110-140, 121  Stat.  1723  (December 
19,  2007),  codified  at  42  U.S.C.  17301- 
17305.  This  rule  applies  to  any  person 
over  which  the  Federal  Trade 
Commission  has  jurisdiction  under  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  41  et  seq. 

§317.2  Definitions. 

The  following  definitions  shall  apply 
throughout  this  rule: 

(a)  Crude  oil  means  the  mixture  of 
hydrocarbons  that  exist: 

(1)  in  liquid  phase  in  natural 
underground  reservoirs  and  which 
remain  liquid  at  atmosp^ieric  pressure 
after  passing  through  separating 
facilities,  or 

(2)  as  shale  oil  or  tar  sands  requiring 
further  processing  for  sale  as  a  refinery 
feedstock. 

(b)  Gasoline  means 

(1)  finished  gasoline,  including,  but 
not  limited  to,  conventional, 
reformulated,  and  oxygenated  blends, 
and 

(2)  conventional  and  reformulated 
gasoline  blendstock  for  oxygenate 
blending. 

(c)  Person  means  any  individual, 
group,  unincorporated  association, 
limited  or  general  partnership, 
corporation,  or  other  business  entity. 


(d)  Petroleum  distillates  means 

(1)  jet  fuels,  including,  but  not  limited 
to,  all  commercial  and  military 
specification  jet  fuels,  and 

(2)  diesel  fuels  and  fuel  oils, 
including,  but  not  limited  to.  No.  1,  No. 
2,  and  No.  4  diesel  fuel,  and  No.  1,  No. 

2,  and  No.  4  fuel  oil. 

(e)  Wholesale  means  purchases  or 
sales  at  the  terminal  rack  level  or 
upstream  of  the  terminal  rack  level. 
Transactions  conducted  at  wholesale  do 
not  include  retail  gasoline  sales  to 
consumers. 

§  31 7.3  Prohibited  practices. 

It  shall  be  unlawful  for  any  person, 
directly  or  indirectly,  in  connection 
with  the  purchase  or  sale  of  crude  oil, 
gasoline,  or  petroleum  distillates  at 
wholesale, 

(a)  To  use  or  employ  any  device, 
scheme,  or  artifice  to  defraud, 

(b)  To  make  any  untrue  statement  of 
a  material  fact  or  to  omit  to  state  a 
material  fact  necessary  in  order  to  make 
the  statements  made,  in  the  light  of  the 
circumstances  under  which  they  were 
made,  not  misleading,  or 

(c)  To  engage  in  any  act,  practice,  or 
course  of  business  that  operates  or 
would  operate  as  a  fraud  or  deceit  upon 
any  person. 

§317.4  Preemption. 

The  Federal  Trade  Commission  does 
not  intend,  through  the  promulgation  of 
this  Rule,  to  preempt  the  laws  of  any 
state  or  local  government,  except  to  the 
extent  that  any  such  law  conflicts  with 
this  Rule.  A  law  is  not  in  conflict  with 
this  Rule  if  it  affords  equal  or  greater 
protection  from  the  use  or  employment, 
directly  or  indirectly,  of  any  deceptive 
or  manipulative  device  or  contrivance, 
in  connection  with  the  purchase  or  sale 
of  crude  oil,  gasoline,  or  petroleum 
distillates  at  wholesale. 

§317.5  Severability. 

The  provisions  of  this  Rule  are 
separate  and  severable  from  one 
another.  If  any  provision  is  stayed  or 
determined  to  be  invalid,  it  is  the 
Commission’s  intention  that  the 
remaining  provisions  shall  continue  in 
effect. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

Note:  The  following  attachment  will 
not  appear  in  the  Code  of  Federal 
Regulations. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915, 1917, 1918 
and  1926 

[Docket  No.  OSHA-2008-0031] 

RIN  1218-AC42 

Clarification  of  Remedy  For  Violation 
of  Requirements  To  Provide  Personal 
Protective  Equipment  and  Train 
Employees 

AGENCY:  Ocsupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  rulemaking,  OSHA  is 
proposing  to  amend  its  regulations  to 
add  language  clarifying  that 
noncompliance  with  the  personal 
protective  equipment  (PPE)  and  training 
requirements  in  safety  and  health 
standards  in  these  parts  may  expose  the 
employer  to  liability  on  a  per-employee 
basis.  The  amendments  consist  of  new 
paragraphs  added  to  the  introductory 
sections  of  the  listed  parts  and  changes 
t  to  the  language  of  some  existing 
respirator  and  training  requirements. 
This  action,  which  is  in  accord  with 
OSHA’s  longstanding  position,  is 
proposed  in  response  to  recent 
decisions  of  the  Occupational  Safety 
and  Health  Review  Commission 
indicating  that  differences  in  wording 
among  the  various  PPE  and  training 
provisions  in  OSHA  safety  and  health 
standards  affect  the  Agency’s  ability  to 
treat  an  employer’s  failure  to  provide 
PPE  or  training  to  each  covered 
employee  as  a  separate  violation.  The 
amendments  add  no  new  compliance 
obligations.  Employers  are  not  required 
to  provide  any  new  type  of  PPE  or 


training,  to  provide  PPE  or  training  to 
any  employee  not  already  covered  by ' 
the  existing  requirements,  or  to  provide 
PPE  or  training  in  a  different  manner 
than  that  already  required.  The 
amendments  simply  clarify  the  remedy 
for  violations  of  these  requirements. 
DATES:  Written  comments:  Comments 
must  be  submitted  (postmarked,  sent  or 
received)  by  September  18,  2008. 

Hearing  Requests:  Any  request  for  a 
hearing  must  also  be  submitted  by 
September  18,  2008.  See  ADDRESSES 
section  below  for  special  procedures  for 
submitting  hearing  requests. 

ADDRESSES:  Written  comments:  You  may 
submit  comments,  identified  by  docket 
number  OSHA-2008-0031,  or 
regulatory  information  number  (RIN) 

1 290- AA2 3,  by  any  of  the  following 
methods: 

Electronically:  You  may  submit 
comments  and  attachments 
electronically  at  http:// 
www.reguIations.gov,  which  is  the 
Federal  eRulemaking  Portal.  Follow  the 
instructions  on-line  for  making 
electronic  submissions. 

Fax:  If  your  comments,  including 
attachments,  do  not  exceed  10  pages, 
you  may  fax  them  to  the  OSHA  Docket 
Office  at  (202)  693-1648. 

Mail,  hand  delivery,  express  mail, 
messenger  or  courier  service:  You  must 
submit  three  copies  of  your  comments 
and  attachments  to  the  OSHA  Docket 
Office,  Docket  Number  OSHA-2008- 
0031,  U.S.  Department  of  Labor,  Room 
N-2625,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350  (OSHA’s  TTY  number  is  (877) 
889-5627).  Deliveries  (hand,  express 
mail,  messenger  and  courier  service)  are 
accepted  during  the  Department  of 
Labor’s  and  Docket  Office’s  normal 
business  hours,  8:15  a.m.-4:45  p.m.,  e.t. 

Hearing  Requests:  A  hearing  request 
may  only  be  submitted  by  one  of  the 
following  methods:  Electronically,  fax, 
express  mail,  hand  delivery,  messenger 
or.  courier  service.  OSHA  will  not 
consider  hearing  requests  sent  by 
regular  mail. 

Instructions:  All  submissions  must 
include  the  docket  number  [OSHA- 
2008-0031]  or  the  regulatory 
information  number  (RIN)  1290-AA23, 
for  this  rulemaking.  All  comments, 
including  any  personal  information  you 
provide,  are  placed  in  the  public 
without  change  and  may  be  made 
available  online  at  http:// 
www.regulations.gov.  Therefore,  OSHA 
cautions  you  about  submitting  personal 
information  such  as  Social  Security 
numbers  and  birthdates.  For  further 
information  on  submitting  comments, 
plus  additional  information  on  the' 
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rulemaking  process,  see  the  “Public 
Participation”  heading  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

Docket:  To  read  or  download 
comments  and  materials  submitted  in 
response  to  this  Federal  Register  notice, 
go  to  docket  number  OSHA-2008-0031, 
at  http://regulations.gov  or  the  OSHA 
Docket  Office  at  the  address  above.  All 
comments  and  submissions  are  listed  in 
the  http://regulations.gov  index, 
however,  some  information  (e.g., 
copyrighted  material)  is  not  publicly 
available  to  read  or  download  through 
the  Web  page.  All  comments  and 
submissions,  including  copyrighted 
material,  are  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office. 

For  information  on  reading  or 
downloading  exhibits  referenced  in  this 
Federal  Register  notice,  see  the 
“References  and  exhibits”  and  “Public 
Participation”  headings  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

Electronic  copies  of  this  Federal 
Register  document  are  available  at 
http://www.reguIations.gov.  This 
document,  as  well  as  news  releases  and 
other  relevant  information,  also  is 
available  at  OSHA’s  Web  page  at  http:// 
www.osha.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jennifer  Ashley,  OSHA  Office  of 
Communications,  Room  N-3647;  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Telephone:  (202)  693-1999. 
SUPPLEMENTARY  INFORMATION: 
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II.  Background 

A.  Personal  Protective  Equipment  (PPE) 

The  use  of  personal  protective 
equipment,  including  respirators,  is 
often  necessary  to  protect  employees 
from  injury  or  illness  caused  by 
exposure  to  toxic  substances  and  other 
workplace  hazards.  Many  OSHA 
standards  in  Parts  1910  ffirough  1926 
require  employers  to  provide  PPE  to 


their  employees  and  ensure  the  use  of 
PPE.  Some  general  standards  require  the 
employer  to  provide  appropriate  PPE 
wherever  necessary  to  protect 
employees  from  hazards.  See,  e.g., 

§§  1910.132(a):  1915.152(a);  1926.95(a). 
Other  standards  require  the  employer  to 
provide  specific  types  of  PPE  or  to 
provide  PPE  in  specific  circumstances. 
For  example,  the  logging  standard 
requires  employers  to  provide  cut- 
resistant  leg  protection  to  employees 
operating  a  chainsaw,  29  CFR  1910. 
266(d)(l)(iv);  the  coke  oven  emissions 
standard  requires  the  employer  to 
provide  flame-resistant  clothing  and 
other  specialized  protective  equipment, 

§  1910.1029(h):  and  the  methylene 
chloride  standard  requires  the  employer 
to  provide  protective  clothing  and 
equipment  which  is  resistant  to 
methylene  chloride,  §  1910.1052(h). 

OSHA’s  respirator  standards  follow  a 
similar  pattern.  Section  1910.134, 
revised  in  1998,  requires  employers  to 
provide  respirators  “when  such 
equipment  is  necessary  to  protect  the 
health  of  the  employee.” 

§  1910.134(a)(2).  The  section  includes 
additional  paragraphs  requiring 
employers  to  establish  a  respiratory 
protection  program,  select  an 
appropriate  respirator  based  upon  the 
hazard(s)  to  which  the  employee  is 
exposed,  provide  a  medical  examination 
to  determine  the  employee’s  ability  to 
use  a  respirator,  fit-test  ihe  respirator  to 
the  individual  employee  and  take  other 
actions  to  ensure  that  respirators  are 
properly  selected,  used  and  maintained. 
E.g.,  §  1910.134  (c)  through  (m);  63  FR 
1152-1300  January  8, 1998  (Respiratory 
Protection  rule).  A  variety  of  other 
standards  require  the  employer  to 
provide  respirators  when  employees  are 
or  may  be  exposed  to  specific  hazardous 
substances.  See,  e.g., 

§  1910.1101(g)(asbestos); 

§  1910.1027(g)(cadmium).  The  1998 
Respiratory  Protection  rule  revised  the 
substance-specific  standards  then  in 
existence  to  simplify  and  consolidate 
their  respiratory  protection  provisions. 
63  FR  1265-68.  Except  for  a  limited 
number  of  respirator  provisions  unique 
to  each  substance-specific  standard,  the 
regulatory  text  on  respirators  for  these 
standards  is  virtually  the  same.  The 
construction  industry  asbestos 
standard’s  initial  respirator  paragraph, 
which  is  virtually  identical  to  the  initial 
respirator  paragraphs  in  most  substance- 
specific  standards,  states  as  follows: 

§1926.1101  Asbestos 
***** 

(h)  Respiratory  protection.  (1)  General.  For 
employees  who  use  respirators  required  by 
this  section,  the  employer  must  provide 


respirators  that  comply  with  the 
requirements  of  this  paragraph.  Respirators 
must  be  used  during:  [specific  work 
operations  involving  exposure  to  asbestos). 

(2)  Respirator  program,  (i)  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  §  1910.134  (b) 
through  (d)  (except  (d)(l){iii),  and  (f)  through 
(m). 

B.  Training 

Training  is  also  an  important 
component  of  many  OSHA  standards. 
Training  is  necessary  to  enable 
employees  to  recognize  the  hazards 
posed  by  toxic  substances  and 
dangerous  work  practices  and  protect 
themselves  from  these  hazards. 

Virtually  all  of  OSHA’s  toxic-substance 
standards,  such  as  the  asbestos,  vinyl 
chloride,  lead,  chromium,  cadmium  and 
benzene  standards,  require  the  employer 
to  train  or  provide  training  to  employees 
who  may  be  exposed  to  the  substance. 
Many  safety  standards  also  contain 
training  requirements.  The  lockout/ 
tagout  standard,  for  example,  requires 
the  employer  to  provide  training  on  the 
purpose  and  function  of  the  energy 
control  program,  §  1910.147(c)(7),  and 
the  electric  power  generation  standard 
requires  that  employees  be  trained  in 
and  familiar  with  pertinent  safety 
requirements  and  procedures. 

§  1910.269(a)(2). 

The  regulatory  text  on  training  varies 
from  standard  to  standard.  Some 
standards  explicitly  state  that  “each 
employee  shall  be  trained”  or  “each 
employee  shall  receive  training”  or 
contain  similar  language  that  makes 
clear  that  the  training  must  be  provided 
to  each  individual  employee  covered  by 
the  requirement.  E.g.,  Process  safety 
management,  §  1910.119(g)(i)  (each  . 
employee  shall  be  trained):  Lockout/ 
tagout,  §  1910.147(c)(7)(A)  (each 
employee  shall  receive  training);  Vinyl 
chloride,  §  1910.1017(j)  (each  employee 
shall  be  provided  training);  General 
safety  and  health  provisions, 

§  1926.20(b)  (instruct  each  employee): 

<  Fall  protection,  §  1926.503(a)  (provide  a 
training  program  for  each  employee). 

Other  standards  contain  a  slight 
variation;  they  state  that  “employees 
shall  be  trained”  or  that  the  employer 
must  “provide  employees  with 
information  and  training.”  E.g.,  Electric 
power  generation,  §  1910.269(a)(2) 
(employees  shall  be  trained);  Benzene, 

§  1910.1028(j)(3)(i)  (provide  employees 
with  information  and  training);  Hazard 
communication,  §  1910.1200(h)  (same), 

Finally,  some  standards  state  that  the 
employer  must  “institute  a  training 
program  [for  exposed  employees]  and 
ensure  their  participation  in  the 
program”  or  contain  similar  language. 
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For  example,  the  asbestos  standard’s 
initial  training  section  states  that  “[t]he 
employer  shall  institute  a  training 
program  for  all  employees  who  are 
exposed  to  airborne  concentrations  of 
asbestos  at  or  above  the  PEL  and/or 
excursion  limit  and  ensure  their 
participation  in  the  program.” 

§  1910.1001(j){7).  See  also,  e.g., 

§  1926.1101(k)(9)  (Construction 
asbestos);  §  1910.1025(1)  (Lead); 
§1910.1027(m)(4)  (Cadmium). 

The  Agency  interprets  its  respirator 
and  training  provisions  to  impose  a  duty 
upon  the  employer  to  comply  for  each 
and  every  employee  subject  to  the 
requirement  regardless  of  whether  the 
provision  expressly  states  that 
respirators  or  training  must  be  provided 
to  “each  employee.”  Neither  the 
Commission  nor  any  court  has  ever 
suggested  that  an  employer  can  comply 
with  the  respirator  and  training 
provisions  in  safety  and  health 
standards  by  providing  respirators  to 
some  employees  covered  by  the 
requirement  but  not  others,  or  that  the 
employer  can  train  some  employees 
covered  by  the  training  requirement  but 
not  others.  The  basic  nature  of  the 
employer’s  obligation  is  the  same  in  all 
of  these  provisions;  each  and  every 
employee  must  receive  the  required 
protection. 

The  agency  therefore  believes  that  a 
separate  violation  occurs  for  each 
employee  who  is  not  provided  required 
PPE  or  training,  and  that  a  separate 
citation  item  and  proposed  penalty  may 
be  issued  for  each.  However,  as 
discussed  in  the  Legal  Authority 
section,  a  recent  decision  of  the  Review 
Commission  in  the  Ho  case  suggests  that 
minor  variations  in  the  wording  of  the 
provisions  affect  the  Secretary’s 
authority  to  cite  and  penalize  separate 
violations.  Secretary  of  Labor  v .  Erik  K. 
Ho,  Ho  Ho  Ho  Express,  Inc.  and 
Houston  Fruitland,  Inc.,  20  O.S.H.  Cas. 
(BNA)  1361  (Rev.  Comm’n  2003),  aff’d, 
Chao  V.  OSHRC  and  Erik  K.  Ho,  401 
F.3d  355  (5th  Cir.  2005).  The  agency  is 
proposing  to  amend  its  standards  to 
make  it  unmistakably  clear  that  each 
instance  when  an  employee  subject  to  a 
PPE  or  training  requirement  does  not 
receive  the  required  PPE  or  training  may 
be  considered  a  separate  violation. 

Where  an  employer  commits  multiple 
violations  of  a  single  standard  or 
regulation,  OSHA  either  groups  the 
violations  and  proposes  a  single 
penalty,  or  cites  and  proposes  a  penalty 
for  each  discrete  violation.  Although 
“grouping”  is  the  more  common 
method,  OSHA  proposes  separate  “per- 
instance”  penalties  in  cases  where  the 
resulting  heightened  aggregate  penalty 
is  appropriate  to  deter  flagrant  violators 


and  increase  the  impact  of  OSHA’s 
limited  resources.  Per-employee 
penalties  for  violations  of  PPE  and 
training  requirements  are  no  different  in 
kind  than  other  types  of  per-instance 
penalties  the  agency  has  proposed 
under  this  policy. 

Accordingly,  OSHA  has  preliminarily 
determined  to  amend  the  respirator  and 
training  provisions  in  the  standards  in 
parts  1910  through  1926  to:  (1)  Revise 
the  language  of  the  initial  respirator 
paragraphs  adopted  in  the  1998 
respiratory  protection  rule  to  explicitly 
state  that  the  employer  must  provide 
each  employee  an  appropriate  respirator 
and  implement  a  respiratory  protection 
program  for  each  employee,  (2)  revise 
the  language  of  those  initial  training 
paragraphs  that  require  the  employer  to 
institute  or  provide  a  training  program 
to  explicitly  state  that  the  employer 
must  train  each  employee,  and  (3)  add 
a  new  section  to  the  introductory 
subparts  of  each  part  to  clarify  that 
standards  requiring  the  employer  to 
provide  PPE,  including  respirators,  or  to 
provide  training  to  employees,  impose  a 
separate  compliance  duty  to  each 
employee  covered  by  the  requirement 
and  that  each  employee  who  does  not 
receive  the  required  PPE  or  training  may 
be  considered  a  separate  violation. 

III.  Legal  Authority 

A.  Introduction 

Section  6(b)  of  the  Act  sets  forth  the 
procedures  the  Secretary  must  follow  in 
promulgating,  modifying  or  revoking  an 
occupational  safety  or  health  standard. 
29  U.S.C.  655(b).  These  procedures 
include  publication  of  a  proposed  rule 
and  an  opportunity  for  notice  and 
comment  prior  to  promulgation  of  a 
final  rule.  Although  the  proposed 
amendments  involved  here  are  remedial 
and  interpretive  in  that  they  merely 
clarify  pre-existing  obligations  under 
safety  and  health  standards,  the  agency 
is  according  the  public  a  full 
opportunity  to  comment  before  taking 
final  action. 

The  proposed  amendments  do  not 
impose  any  new  substantive 
requirements.  The  proposed  language 
clarifies  that  the  duty  to  provide 
personal  protective  equipment, 
including  respirators,  and  training  to 
employees  is  a  duty  owed  to  each 
employee  covered  by  the  requirement. 
This  adds  no  new  compliance  burden; 
the  nature  of  the  employer’s  duty  to 
protect  each  employee  is  inherent  in  the 
existing  provisions.  To  comply  with 
existing  respirator  and  training 
provisions  the  employer  must  provide  a 
respirator  to  each  employee  who  needs 
respiratory  protection  and  train  each 


employee  who  must  be  informed  of  job 
hazards.  The  employer  cannot  comply 
by  leaving  some  employees  without 
respiratory  protection  or  leaving  some 
employees  untrained.  The  agency  is 
proposing  the  new  language  to  achieve 
greater  consistency  in  the  regulatory  text 
of  the  various  respirator  and  training 
provisions  in  parts  1910  through  1926, 
provide  clearer  notice  of  the  nature  of 
the  employer’s  duty  under  existing 
respirator  and  training  provisions,  and 
address  the  Commission’s  interpretation 
that  the  language  of  some  respirator  and 
training  provisions  does  not  support 
per-employee  citations  and  penalties.' 

B.  General  Principles  Governing  Per- 
Instance  Penalties 

Section  9(a)  of  the  Act  authorizes  the 
Secretary  to  issue  a  citation  when  “an 
employer  has  violated  a  requirement  of 
*  *  *  any  standard.”  29  U.S.C.  658(a). 
A  separate  penalty  may  be  assessed  for 
“each  violation.”  Id.  at  666(a),  (b),  (c). 
“The  plain  language  of  the  Act  could 
hardly  be  clearer”  in  authorizing  a 
separate  penalty  for  each  discrete 
instance  of  a  violation  of  a  duty 
imposed  by  a  standard.  Kaspar  Wire 
Works,  Inc.  v.  Secretary  of  Labor,  268 
F.3d  1123,  1130  (D.C.  Cir.  2001). 

What  constitutes  an  instance  of  a 
violation  for  which  a  separate  penalty 
may  be  assessed  depends  upon  the 
nature  of  the  duty  imposed  by  the 
standard  or  regulation  at  issue.  If  the 
standard  “prohibits  individual  acts 
rather  than  a  single  course  of  action,” 
each  prohibited  act  constitutes  a 
violation  for  which  a  penalty  may  be 
assessed.  Secretary  of  Labor  v .  General 
Motors  Corp.,  CPCG  Oklahoma  City 
Plant,  2007  WL  4350896  ,35  (CM)  (Rev. 
Comm’n  2007);  Sanders  Lead  Co.  17 
O.S.H.  Cas.  (BNA)  1197,  1203  (Rev. 
Comm’n  1995).  Applying  this  test,  the 
Commission  has  held  that  the 
recordkeeping  regulation’s  requirement 
to  record  each  injury  or  illness  is 
violated  each  time  the  employer  failed 
to  record  an  injury  or  illness.  Secretary 


*  Before  OSHA  can  issue  a  new  more  protective 
standard,  the  agency  must  find  that  the  hazard 
being  regulated  poses  a  significant  risk  of  material 
health  impairment  and  that  the  new  standard  is 
reasonably  necessary  and  appropriate  to  reduce  that 
risk.  Industrial  Union  Department,  AFL-CIO  v. 
American  Petroleum  Institute,  448  U.S.  607(1980). 
OSHA  must  also  show  that  the  new  standard  is 
technologically  and  economicalljr  feasible,  and  cost 
effective.  Amcican  Textile  Mfrs.  Inst.,  Inc.  v. 
Donovan,  452  U.S.  490  (1980).  These  requirements 
are  not  implicated  in  this  rulemaking  because  the 
amendments  merely  clarify  the  obligations  and 
remedies  under  the  existing  PPE  and  training 
provisions  and  add  ho  additional  requirements.  See 
sections  V.  and  VI.  infra.  The  agency  met  its  burden 
of  showing  significant  risk,  feasibility  and  cost 
effectiveness  in  promulgating  the  existing  PPE  and 
training  requirements. 
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of  Labor  V.  Caterpillar  Inc.,  15  O.S.H. 
Cas.  (BNA)  2153,  2172-73  (Rev. 

Comm’n  1993);  the  machine  guarding 
standard’s  requirement  for  point-of- 
operation  guards  on  machine  parts  that 
could  injure  employees  is  violated  at 
each  unguarded  machine,  Hoffman 
Constr.  Co.  v.  Secretary  of  Labor,  6 
O.S.H.  Cas.  (BNA)  1274,  1275  (Rev. 
Comm’n  1975);  the  fall  protection 
standard’s  requirement  to  guard  floor 
and  wall  openings  is  violated  at  each 
location  on  a  construction  site  where 
appropriate  fall  protection  is  lacking. 
Secretary  of  Labor  v.  J.A.  Jones  Constr. 
Co.,  15  O.S.H.  Cas.  (BNA)  2201,  2212 
(Rev.  Comm’n  1993);  the  trenching 
standard’s  shoring  or  shielding 
requirement  is  violated  at  each 
unprotected  trench.  Secretary  of  Labor 
V.  Andrew  Catapano  Enters.,  Inc.  17 
O.S.H.  Cas.  (BNA)  1776,  1778  (Rev. 
Comm’n  1996)  and  the  electrical  safety 
standard  is  violated  at  each  location 
where  non-complying  electrical 
equipment  is  installed.  A.E.  Staley  Mfg. 
Co.  V.  Secretary  of  Labor,  295  F.3d  1341, 
1343  (D.C.  Cir.  2002). 

The  failure  to  protect  an.  employee  is 
a  discrete  act  for  which  a  sepeu'ate 
penalty  may  he  assessed  when  the 
standard  imposes  a  specific  duty  on  the 
employer  to  protect  individual 
employees: 

Some  standards  implicate  the  protection, 
etc.  of  individual  employees  to  such  an 
extent  that  the  failure  to  have  the  protection 
in  place  for  each  employee  permits  the 
Secretary  to  cite  on  a  per-instance  basis. 
However,  where  a  single  practice,  method  or 
condition  affects  multiple  employees,  there 
can  be  only  one  violation  of  the  standard. 

Secretary  of  Labor  V .  Hartford  Roofing 
Co.,  17  O.S.H.  Cas.  (BNA)  1361, 1365 
(Rev.  Comm’n  1995).  In  Hartford 
Roofing,  the  Commission  held  that 
abatement  of  an  unguarded  roof  edge 
required  the  single  action  of  installing  a 
motion  stopping  system  or  line  that 
would  constitute  compliance  for  all 
employees  exposed  to  a  fall.  Id.  at  1367. 
Accordingly,  the  failure  to  abate  the 
hazard  could  be  cited  only  once 
regardless  of  the  number  of  exposed 
employees.  Ibid.  However,  where  the 
employer  fails  to  protect  employees 
from  falls  at  several  different  locations 
in  the  same  building,  a  violation  exists 
at  each  such  location.  J.A.  Jones,  15 
O.S.H.  Cas.  (BNA)  at  2212.  Thus,  what 
constitutes  an  “instance”  of  a  violation 
varies  depending  upon  the  standard. 
“Per-instance”  can  mean  per-machine, 
or  per-injury,  or  per-location  depending 
upon  the  nature  of  the  employer’s 
compliance  obligation. 

Per-employee  violations  are  no 
different  from  other  types  of  per- 


instance  violations.  Just  as  the  employer 
must  ensure  that  electrical  equipment  is 
safe  in  each  location  where  it  is 
installed,  Staley,  295  F.3d  at  1343,  the 
employer  must  ensure  that  each 
employee  who  requires  a  respirator  or 
training  receives  it.  Hartford  Roofing,  1 7 
O.S.H.  Cas.  (BNA)  at  1366.  The  failure 
to  provide  an  individual  employee  with 
an  appropriate  respirator  is  a  discrete 
instance  of  a  violation  of  the  general 
respirator  standcU'd,  29  CFR  1910.134, 
because  the  standard  requires  an 
individual  act  for  each  employee: 

As  long  as  employees  are  working  in  a 
contaminated  environment,  the  failure  to 
provide  each  of  them  with  appropriate 
respirators  could  constitute  a  separate  and 
discrete  violation.  *  *  *  [Tjhe  condition  or 
practice  to  which  the  standard  is  directed 
*  *  *  [is]  the  individual  and  discrete  failure 
to  provide  an  employee  working  within  a 
contaminated  environment  with  a  proper 
respirator. 

17  O.S.H.  Cas.  (BNA)  at  1366.  Hartford 
Roofing  reflects  the  guiding  principle 
that  provisions  requiring  the  employer 
to  “provide”  respirators  to  employees 
because  of  environmental  or  other 
hazards  to  which  they  are  exposed  are 
intrinsically  employee-specific  because 
such  provisions  require  protection  for 
employees  as  individuals.  The 
Commission  reaffirmed  this  principle  in 
subsequent  cases.  In  Secretary  of  Uibor 
V.  Sanders  Lead  Co.,  17  O.S.H.  Cas. 
(BNA)  1197,  1203  (Rev.  Comm’n  1995), 
the  Commission  held  that  the  lead 
standard’s  requirement  for  semiannual 
respirator  fit-tests  could  be  cited  on  a 
per-employee  basis  because  it  involved 
evaluation  of  individual  employees’ 
respirators  under  certain  conditions 
peculiar  to  each  employee.  Furthermore, 
in  Catapano,  17  O.S.H.  Cas.  (BNA)  at 
1780,  the  Commission  indicated  that  the 
general  construction  training  standard, 

§  1926.21(b)(2),  clearly  supported  per- 
employee  citations  for  each  individual 
employee  not  trained.  However,  the 
Commission  in  Catapano  found  that  the 
Secretary  had  not  cited  training 
violations  on  a  per-employee  basis,  but 
rather,  had  impermissibly  cited  the 
employer  for  each  inspection  in  which 
employees  were  found  not  to  have  been 
trained.  Thus,  the  Commission  affirmed 
only  a  single  violation  of  the  standard. 
Ibid. 

In  the  Ho  decision,  the  Commission 
veered  from  these  principles  and 
adopted  an  analysis  focused  on  the 
presence  or  absence  of  certain  specific 
words  in  the  respirator  or  training 
provision  at  issue.  20  O.S.H.  Cas.  (BNA) 
at  1369-1380.  Under  this  approach,  the 
agency’s  ability  to  enforce  respirator  and 
training  violations  by  per-employee 
citations  in  appropriate  cases  turns  on 


minor  variations  in  the  wording  of  the 
requirements. 

Erik  Ho,  a  Texas  businessman,  was 
cited  for  multiple  violations  of  the 
construction  asbestos  respirator  and 
training  provisions.  Ho’s  conduct  was 
particularly  flagrant.  He  hired  eleven 
undocumented  Mexican  employees  to 
remove  asbestos  from  a  vacant  building 
without  providing  any  of  them  with 
appropriate  protective  equipment, 
including  respirators,  and  without 
training  them  on  the  hazards  of 
asbestos.  Ho  persisted  in  exposing  the 
unprotected,  untrained  employees  to 
asbestos  even  after  a  city  building 
inspector  shut  down  the  worksite,  at 
which  point  Ho  began  operating  secretly 
at  night  behind  locked  gates.  The 
citations  charged  Ho  with  separate 
violations  for  each  of  the  eleven 
employees  not  provided  a  respirator. 

The  respirator  provision  then  in  effect 
stated,  in  relevant  part,  that  “[t]he 
employer  shall  provide  respirators  and 
ensure  that  they  are  used  *  *  *  [djuring 
all  Class  I  asbestos  jobs.” 

§  1926.1101(h)(l)(i).  Ho  was  also 
charged  with  separate  violations  for 
each  of  the  eleven  employees  not 
trained  in  accordance  with 
§  1926.1101(k)(9)(i)  and  (k)(9)(viii). 
Paragraph  (k)(9)(i)  requires  the  employer 
to  “institute  a  training  program  for  all 
[exposed]  employees  and  *  *  *  ensure 
their  participation  in  the  program;” 
paragraph  (k)(9)(viii)  states  that  “[tjhe 
training  program  shall  be  conducted  in 
a  manner  that  the  employee  is  able  to 
understand  *  *  *  [and]  the  employer 
shall  ensure  that  each  such  employee  is 
informed  of  [specific  hazard 
information].” 

A  divided  Occupational  Safety  and 
Health  Review  Commission  vacated  all 
but  one  of  the  respirator  and  one  of  the 
training  violations.  According  to  the 
majority,  the  requirement  to  provide 
respirators  and  ensure  their  use  involves 
the  single  act  of  providing  respirators  to 
the  employees  in  the  group  performing 
the  specified  asbestos  work.  17  O.S.H. 
Cas.  (BNA)  at  1372.  Thus,  the  majority 
concluded,  “the  plain  language  of  the 
standard  addresses  employees  in  the 
aggregate,  not  individually.”  Ibid.  The 
majority  reached  this  conclusion  despite 
acknowledging  that  various 
subparagraphs  immediately  following 
the  cited  provision  required  particularly 
employee-specific  actions,  such  as  fit- 
testing  individual  employees.  Ibid.  n. 

12. 

The  majority  adopted  an  equally 
narrow  interpretation  of  the  requirement 
in  §  1926.1101(k)(9)(i)  to  “institute  a 
training  program”  for  all  [exposed] 
employees  and  ensure  their 
participation  in  the  program.” 
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According  to  the  majority,  this  language 
requires  the  employer  to  have  a  single 
training  program  for  all  exposed 
employees  and  imposes  a  single  duty  to 
train  employees  generally.  Id.  at  1374. 
Although  paragraph  (k)(9)(viii) 
explicitly  states  that,  “the  employer 
shall  ensure  that  each  such  employee  is 
informed  of  [specific  hazard 
information],”  the  majority  found  that 
“the  mere  use  of  the  terminology  ‘each 
such  employee’  under  (k)(9)(viii)  does 
not  demonstrate  that  these  [training] 
provisions  define  the  relevant 
workplace  exposure  in  terms  of 
exposure  of  individual  employees.’’ 

Ibid.  One  Commissioner  dissented, 
cU'guing  that  the  plain  wording  of  the 
respirator  and  training  provisions 
authorizes  OSHA  to  treat  as  a  discrete 
violation  each  employee  not  provided 
and  required  to  use  an  appropriate 
respirator,  and  each  employee  not 
trained  in  asbestos  hazards.  Id.  at  1380- 
86  (Rodgers,  Comm’r  dissenting). 

A  divided  panel  of  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  affirmed 
the  result  reached  hy  the  Commission, 
in  part  on  different  grounds  than  those 
articulated  by  the  Commission  majority. 
401  F.3d  at  368-376.  The  majority 
agreed  with  the  Commission  that  the 
language  of  the  respirator  provision  did 
not  support  per-employee  penalties  for 
Ho’s  failure  to  provide  a  respirator  to 
each  employee  who  performed  covered 
asbestos  work.  Id.  at  373-74. 

Disagreeing  with  the  Commission,  the 
majority  found  that  the  language  of  the 
training  provision  permits  per-employee 
citations.  Id.  at  372.  However,  the 
majority  concluded  that  the  agency’s 
decision  to  cite  and  penalize  Ho  for 
each  untrained  employee  was 
unreasonable  absent  circumstances 
showing  that  different  training  actions 
would  have  been  required  because  of 
uniquely  employee-specific  factors.  Id. 
at  373.  Judge  Garza  dissented.  He  read 
the  respirator  provision  to  require  action 
on  a  per-employee  basis.  Id.  at  379 
(Garza  J.  dissenting).  He  also  found  no 
support  for  the  majority’s  “employee- 
specific  unique  circumstances” 
requirement  under  the  training 
provision  and  concluded  that,  in  any 
event,  the  requirement  was  met  by  Ho’s 
failure  to  train  the  employees  and 
ensure  that  they  understood  the 
training.  Id.  at  379-80. 

In  two  subsequent  decisions,  the 
Commission  stated  that  respirator  and 
training  requirements  worded  slightly 
differently  from  those  at  issue  in  Ho 
may  be  cited  on  a  per-employee  basis. 

In  Secretary  of  Labor  V.  Manganas 
Painting  Co.,  21  O.S.H.  Cas.  (BNA)  1964, 
1998-99  (Rev.  Comm’n  2007),  the 
Commission  indicated  that  the  initial 


respiratory  protection  paragraph  of  the 
1993  construction  lead  standard, 

§  1926.62(f)(1),  authorizes  per-employee 
citations.  That  paragraph  states,  in 
relevant  part,  “[wjhere  the  use  of 
respirators  is  required  under  this  section 
the  employer  shall  provide  *  *  *  and 
assure  the  use  of  respirators  which 
comply  with  the  requirements  of  this 
paragraph.”  The  Commission 
distinguished  Ho  on  the  ground  that  the 
language  in  the  cited  provision 
requiring  the  employer  to  provide 
respirators  “which  comply  with  the 
requirements  of  this  paragraph”  means 
that  compliance  with  paragraph  (f)(1)  is 
predicated  upon  compliance  with  all  of 
the  requirements  in  paragraph  (f), 
including  fit-testing  requirements  in 
another  section  of  the  paragraph  that  are 
uniquely  employee-specific.^  Ibid.  In 
contrast,  in  Ho  the  language  requiring 
compliance  with  such  provisions 
immediately  followed  the  cited  initial 
provision,  and  the  Commission  declined 
to  read  the  initial  provision  in  light  of 
the  subsequent  requirements.  However, 
the  Commission’s  interpretation  in 
Manganas  that  the  lead  standard 
authorizes  per-employee  violations  may 
not  be  part  of  the  holding  of  the  case. 
After  stating  that  the  standard  could  be 
cited  on  a  per-employee  basis,  the 
Commission  then  stated  that  it  declined 
to  determine  whether  Manganas’s 
failure  to  provide  respirators  to  multiple 
employees  constituted  a  single  violation 
or  multiple  violations  on  the  ground 
that  the  amount  of  the  total  penalty 
would  not  be  affected  under  the 
circumstances  of  that  case.  Id.  at  1999. 

In  December  2007,  the  Commission 
decided  GM.  2007  WL  4350896.  The 
case  involved  citations  issued  in  1991 
charging  GM,  inter  alia,  with  separate 
violations  for  each  of  six  employees  not 
trained  in  accordance  with  the  lockout/ 
tagout  (LOTO)  standard’s  initial  training 
paragraph,  §  1910.147  (c)(7)(i).  This 
paragraph  states,  in  relevant  part,  that 
“[tjhe  employer  shall  provide  training  to 
ensure  that  the  purpose  and  function  of 
the  energy  control  program  are 
understood  by  employees  .  *  *  *  (A) 
Each  authorized  employee  shall  receii  3 
training.*  *  *”  The  citation  also 
chcirged  GM  with  separate  violations  for 
each  of  twelve  employees  not  retrained 
in  accordance  with  the  standard’s 
retraining  provision, 

§  1910.147(c)(7)(iii)(B),  which  requires 
retraining  whenever  the  employer  is 
aware  of  inadequacies  in  the  employee’s 


^The  current  version  of  §  1926.62(f)(1)  is  virtually 
identical  to  the  1993  version  at  issue  in  Manganas. 
The  provision  now  states  in  relevant  part,  “(flor 
employees  who  use  respirators  required  by  this 
section,  the  employer  must  provide  respirators  that 
comply  with  the  requirements  of  this  paragraph.” 


knowledge  or  use  of  the  energy  control 
procedures. 

The  Commission  affirmed  all  of  these 
per-employee  violations.  It  held  that  the 
LOTO  training  paragraph,  unlike  the 
initial  paragraph  at  issue  in  Ho,  states 
that  “each  employee”  is  to  be  trained 
and  therefore  “imposes  a  specific  duty 
on  the  employer  to  train  each  individual 
employee.”  2007  WL  4350896  at  36.  The 
Commission  also  noted  that  other 
requirements  in  paragraph  (c)(7)  clarify 
the  individualized  nature  of  the  training 
duty,  such  as  the  requirement  to  record 
the  employees’  names  and  dates  of 
training;  that  the  preamble  indicates 
that  training  involves  consideration  of 
employee-specific  factors,  and  that  “the 
core  concept  of  lockout/tagout  is 
personal  protection.”  Id.  at  37 
(emphasis  added).  The  Commission  did 
not  refer  to  the  portion  of  its  Ho 
decision  that  rejected  reliance  on  “each 
employee”  language  in  the  training 
requirement  at  issue  there  or  that 
refused  to  consider  any  requirements  in 
the  standard  other  than  the  cited  initial 
provision  in  deciding  the  nature  of  the 
employer’s  duty. 

For  similar  reasons,  the  Commission 
affirmed  separate  violations  of  the 
requirement  to  retrain  whenever  the 
employer  becomes  aware  of  deviations 
from  or  inadequacies  in  the  employee’s 
knowledge  or  use  of  the  energy  control 
procedures.  29  CFR  1910.147 
(c)(7)(iii)(B).  This  provision,  the 
Commission  found,  “specifically  targets 
deviations  from  or  inadequacies  in  the 
employee’s  knowledge  or  use  of  the 
energy  control  procedures,  an 
occurrence  that  would  trigger  an 
employer’s  obligation  to  retrain  only 
that  particular  employee.”  Ibid. 

(internal  quotations  omitted). 

The  Commission  held  that  because 
the  training  provisions  impose  a  specific 
duty  on  the  employer  to  train  each 
employee,  it  is  irrelevant  whether  the 
employer  may  choose  to  provide  the 
required  training  collectively,  such  as 
holding  a  single  training  session  for  all 
employees.  Id.  at  36.  Under  the  wording 
of  the  standard,  the  Commission 
concluded,  “any  failure  to  train  would 
be  a  separate  abrogation  of  the 
employer’s  duty  to  train  each  untrained 
employee.”  Ibid.  The  Commission 
distinguished  the  Ho  decision  on  the 
ground  that  the  language  at  issue  there, 
requiring  “a  training  program  for  all 
employees,”  pertained  to  a  single  group 
of  employees  collectively  exposed  to 
identical  hazards.  Ibid. 

C.  The  Agency’s  Interpretation 

The  Agency’s  position  is  that  despite 
minor  differences  in  their  wording,  all 
respirator  and  training  provisions  in 
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safety  and  health  standards  authorize 
the  assessment  of  a  separate  penalty  for 
each  employee  not  protected  or  trained. 
All  of  these  provisions  impose  the  same 
basic  duty  on  the  employer  to  protect 
employees  individually — by  providing 
personal  protective  equipment,  such  as 
a  respirator,  or  by  communicating 
hazard  information  through  training. 

The  individualized  nature  of  the  duty  to 
comply  does  not  change  because  of  the 
presence  or  absence  of  the  words  “each 
employee,”  or  other  words  explicitly 
stating  that  the  employer’s  duty  runs  to 
each  individual  employee. 

The  employee-specific  nature  of  the 
employer’s'duty  to  provide  PPE  and 
training  may  be  demonstrated  in  several 
different  ways.  First,  the  employer  must 
take  a  separate  abatement  action  for 
each  individual  employee.  Where 
respirators  are  required,  the  employer 
must  give  a  separate  respirator  to  each 
individual  employee.  Where  training  is 
required,  the  employer  must  impart 
specific  hazard  information  to  each 
individual  employee.  The  employee- 
specific  nature  of  the  training 
requirements  is  not  altered  because  the 
employer  may  choose  to  conduct 
training  in  a  group  session.  As  the 
Commission  held  in  GM,  the  duty  to 
provide  training  is  specific  to  each 
individual  employee  subject  to  the 
requirement.  2007  WL  4350896.  See 
also  Ho,  401  F.3d  at  380  (Garza,  J. 
dissenting).  Thus  regardless  of  how  the 
training  is  conducted,  the  employer 
must  ensure  that  each  individual 
employee  receives  the  required 
information  at  the  appropriate  time. 

Second,  unlike  standards  that  do  not 
permit  per-employee  citations,  the  PPE 
and  training  requirements  logically 
permit  the  employer  to  comply  for  one 
employee  and  not  another.  In  Hartford 
Roofing,  the  Commission  found  that 
installation  of  a  motion  stopping  system 
at  a  roof  edge  was  a  single  discrete 
action  unaffected  by  the  number  of 
employees  on  the  roof,  and  therefore 
could  not  be  cited  on  a  per-employee 
basis.  17  O.S.H.  Cas.  (BNA)  at  1368-69. 
The  employer  could  not  have  complied 
for  one  employee  without  also 
complying  for  all  other  employees 
exposed  to  the  hazard. 

By  contrast,  the  actions  necessary  to 
comply  with  PPE  and  training 
requirements  for  one  employee  do  not 
constitute  compliance  for  any  other 
employee.  To  fully  comply  with  these 
requirements  the  employer  must  take  as 
many  abatement  actions  as  there  are 
employees  to  be  protected.  The  fact  that 
the  employer  may  comply  for  one  or  a 
few  employees,  while  leaving  many 
others  unprotected,  strongly  supports 
the  availability  of  per-employee 


citations.  Ho,  401  F.3d  at  379  (Garza,  J. 
dissenting). 

Finally,  compliance  with  the  PPE  and 
training  provisions  requires  the 
employer  to  account  for  differences 
among  individual  employees.  To 
comply  with  the  respirator 
requirements,  the  employer  must, 
among  other  things,  select  respirators 
based  on  the  specific  respiratory 
hazards  to  which  the  employee  is 
exposed  and  perform  individual  face-fit 
tests.  E.g.,  §  1910.134(d),  (f).  To  comply 
with  training  requirements,  the 
employer  must  ensure  that  each 
employee  receives  the  required 
information.  E.g.,  §  1910.1001(j)(7)(iii) 
(asbestos).  The  employer  must  therefore 
account  for  factors  such  as  when 
individual  employees  commence  work 
subject  to  the  training  requirement  and 
when  they  are  available  for  training. 
Individual  language  differences  also 
play  a  role.  For  example,  if  one 
employee  understands  only  English, 
and  another  employee  understands  only 
Spanish,  training  must  account  for  this 
difference.  The  actions  necessary  to  fit 
a  respirator  to  an  individual  employee’s 
face  and  to  ensure  that  hazard 
information  is  received  by  an  employee 
entail  consideration  of  individual 
factors. 

1.  The  Ho  Decision 

The  Secretary  believes  that  the 
Commission  majority’s  analysis  in  Ho  is 
fundamentally  flawed  for  several 
reasons  discussed  below.  We  discuss 
this  issue  because  it  is  important  to  an 
understanding  of  the  Secretary’s 
interpretation  of  her  standards  and  of 
the  proposed  clarifying  amendments  to 
the  PPE  and  training  provisions.  This 
rulemaking  is  intended  to  confirm  the 
interpretation  the  Secretary  intends 
when  she  promulgates  standards  of  this 
kind. 

a.  The  Ho  majority’s  analysis  is 
inconsistent  with  the  proper  analytical 
framework  outlined  above.  The 
requirement  to  provide  respirators 
because  of  environmental  hazards 
involves  a  separate  discrete  act  for  each 
employee  exposed  to  the  hazard. 
Hartford  Roofing,  17  O.S.H.  Cas.  (BNA) 
at  1367.  Eric  Ho  had  eleven  employees 
performing  Class  I  asbestos  work; 
therefore  he  had  to  provide  eleven 
separate  respirators  and  ensure  that 
each  of  the  eleven  employees  used  the 
devices.  Ho  also  had  to  ensure  that  each 
employee  received  training  on  asbestos 
hazards.  The  cited  asbestos  respirator 
and  training  provisions  required 
analytically  distinct  acts  for  each 
employee,  and  therefore  permitted  per- 
employee  citations. 


b.  The  majority’s  analysis  does  not 
reflect  Commission  precedent  preceding 
Ho,  or  more  recent  Commission 
caselaw.  Hartford  Roofing  reflects  the 
guiding  principle  distinguishing 
between  requirements  that  apply 
individually  to  each  employee,  such  as 
respirator  provisions,  and  those  that 
address  hazardous  conditions  affecting 
employees  as  a  group.  17  O.S.H.  Cas. 
(BNA)  at  1366-67.  Manganas, 
recognizes  the  principle  that  a 
requirement  to  provide  respirators 
should  be  read  in  light  of  the  associated 
provisions  requiring  individualized 
actions  such  as  individual  fit-testing.  21 
O.S.H.  Cas.  (BNA)  at  1998.  And  GM 
holds  that  a  training  requirement 
containing  “each  employee”  language, 
which  was  also  contained  in  the 
standard  cited  in  Ho,  imposes  a  specific 
duty  to  train  each  individual  employee 
and  may  be  cited  on  a  per-employee 
basis.  2007  WL  4350896  at  24.  Ibid. 

c.  The  majority’s  analysis  amounts  to 
a  “magic  words”  test  for  determining 
the  nature  of  the  duty  to  comply  with 
PPE  and  training  requirements  that  is  at 
odds  with  the  Secretary’s  intention  and 
does  not  make  practical  sense.  There  is 
only  a  minor  difference  between  the 
respirator  standard  in  Manganas  and 
that  in  Ho.  In  Manganas  the 
requirement  to  comply  with  the 
provisions  of  the  standard  as  whole  is 
stated  explicitly  in  the  standard’s  first 
sentence,  while  in  Ho  the  requirement 
was  implicit  in  that  sentence  and  was 
explicitly  stated  by  the  remaining 
provisions  of  the  standard.  Similarly,  in 
GM  the  “each  employee”  language  was 
in  the  first  enumerated  subsection  of  the 
training  standard,  while  in  Ho  it  was  in 
a  later  subsection.  As  the  preceding 
discussion  makes  clear,  the  agency  did 
not  intend  that  minor  wording 
variations  among  various  PPE  and 
training  provisions  affect  the  agency’s 
ability  to  cite  on  a  per-employee  basis. 
Furthermore,  there  is  no  sound  reason 
for  distinguishing  among  the  various 
PPE  and  training  requirements  based  on 
minor  differences  in  wording  when  all 
such  requirements  impose  the  same 
basic  duty — provision  of  appropriate 
respirators  and  training  to  each 
employee  covered  by  the  requirements. 
The  requirements  at  issue  in  Ho  were 
not  substantively  different  than  those  in 
Manganas  and  GM,  and  there  should  be 
no  difference  in  the  availability  of  per- 
employee  citations  under  these 
requirements.  Moreover,  applying  the 
Ho  majority’s  analysis  creates  perverse 
incentives  in  that  em  employer  who 
provides  no  respirators  at  all  is  eligible 
for  only  a  single  citation  under  the 
respirator  provision  at  issue  in  Ho, 
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while  the  employer  who  provides 
respirators,  hut  fails  to  comply  with  the 
specific  fit-test  requirements  is  liable  for 
per-employee  violations. 

Although  the  Secretary  does  not 
acquiesce  in  the  Ho  majority’s 
interpretation  of  the  asbestos  respiratpr 
and  training  requirements  at  issue,  the 
agency  is  proposing  to  modify  the 
language  of  most  of  the  initial  respirator 
provisions  adopted  in  the  1998  rule  to 
expressly  state  that  the  employer  must 
provide  each  employee  an  appropriate 
respirator.  There  are  several  reasons  for 
this.  First,  although  the  Secretary 
believes  that  the  respirator  requirements 
clearly  support  per-employee  citations, 
employers  may  have  some  uncertainty 
in  light  of  the  Ho  decision.  Second, 
although  the  Commission  indicated  in 
Manganas  that  language  similar  to  that 
in  the  1998  rule  permits  per-employee 
penalties,  that  aspect  of  the  decision 
could  be  viewed  as  dicta.  Finally,  the 
1998  respirator  language  is  virtually  the 
same  in  all  standards  with  respirator 
requirements,  and  the  same  wording  can 
be  used  to  amend  all  of  the  standards. 
The  agency  intends  the  proposed  new 
language  to  clearly  convey  that  the 
respirator  provisions  in  all  OSHA 
standards  impose  a  duty  to  provide  an 
appropriate  respirator  to  each 
individual  employee  that  requires 
respiratory  protection.  The  failure  to 
provide  an  appropriate  respirator  to 
each  such  employee  may  expose  the 
employer  to  per-employee  citations. 

OSHA  also  believes  that  the  existing 
language  of  the  training  provisions  in 
safety  and  health  standards  makes 
reasonably  clear  that  the  training 
obligation  extends  to  each  individual 
employee.  Some  of  these  provisions 
explicitly  state  that  “each  employee” 
must  be  trained.  For  example,  the 
process  safety  management  standard 
states  that  “each  employee  presently 
involved  in  operating  a  process  *  *  * 
must  be  trained.”  29  CFR  1910.1  l9(g)(i); 
29  CFR  1926.64(g)  (construction):  the 
logging  standard  states  that  “[t]he 
employer  shall  provide  training  for  each 
employee,”  §  1910.266(i);  the  vinyl 
chloride  standard  states  that  “[e]ach 
employee  engaged  in  vinyl  chloride  or 
polyvinyl  chloride  operations  shall  be 
provided  training,”  §  1910.1017(j):  and 
the  chromium  standard  states  that  “[t]he 
employer  shall  ensure  that  each 
employee  can  demonstrate  knowledge 
of  [the  §  1926.1126(j)(2)  (construction). 
The  Commission  in  GM  held  that 
provisions  that  explicitly  require 
training  for  “each  employee”  may  be 
cited  separately  for  each  employee  not 
trained.  GM,  2007  WL  4350896  at  36. 
Accordingly,  these  provisions  require 
no  amendatory  action. 


Some  standards  contain  provisions 
stating  that  the  employer  must  train 
“employees”  exposed  to  the  hazard 
addressed  by  the  standard.  For  example, 
the  hazardous  waste  operations 
standard  states  that  “[a]ll  employees 
[exposed  to  hazardous  substances]  shall 
receive  training,”  §  1910.120  (e)(1); 
while  the  benzene  standard  states  that 
“the  employer  shall  provide  employees 
with  information  and  training  at  the 
time  of  their  initial  assignment  to  a 
work  area  where  benzene  is  present.” 

§  1910.1028(j)(3)(i).  There  is  no 
substantive  difference  between  the 
requirement  to  train  “employees” 
exposed  to  a  hazard  and  the 
requirement  to  train  “each  employee” 
exposed  to  the  hazard.  Under  both 
formulations,  the  exposed  employee  is 
the  subject  of  the  training  requirement, 
and  compliance  cannot  be  achieved 
unless  and  until  each  such  employee 
receives  the  required  training.  Therefore 
provisions  requiring  the  employer  to 
provide  training  to  employees  exposed 
to  a  hazard,  or  ensure  that  employees 
receive  training,  or  contain  similar 
language,  are  plainly  susceptible  to  per- 
employee  citations  in  appropriate  cases. 
GM,  2007  WL  4350896  at  36.  No 
additional  language  is  needed  to  clarify 
the  intent  of  these  provisions. 

A  minority  of  training  provisions  state 
that  the  employer  must  “institute  a 
training  program  for  all  [exposed] 
employees  and  ensure  their 
participation  in  the  program”  or  contain 
similar  language.  See  e.g., 

§  1910.1001(j)(7)(i)  (asbestos); 

§  1910.1018(o)(l)(i)  (inorganic  arsenic): 
§1910.1025(l)(l)(ii)  (lead); 

§  1910.1027(m)(4)(i)  (cadmium).  The 
Agency  disagrees  with  the  Ho  majority’s 
conclusion  that  this  language  requires 
the  employer  to  have  a  training 
program,  but  does  not  impose  a  specific 
duty  to  train  each  exposed  employee. 
The  requirement  that  the  employer 
“institute”  the  training  program  and 
ensure  employee  “participation” 
indicates  that  the  focus  of  the  provision 
is  on  the  communication  of  hazard 
information  to  each  employee. 
Furthermore,  virtually  all  of  the 
provisions  requiring  a  training  program 
also  contain  language  explicitly  stating 
that  “each  employee”  must  be  informed 
of  specific  hazard  information.  See 
§  1910.1001(j)(7)(iii)  (asbestos): 

§  1910.1018(o)(l)(ii)  (inorganic  arsenic); 
§1910.1025(l)(l)(v)  (lead); 

§  1910.1027(m)(4)(iii)  (cadmium). 
Accordingly,  the  duty  to  “institute  a 
training  program”  runs  to  each 
individual  employee  subject  to  the 
training  requirement,  and  a  discrete 


violation  occurs  for  each  such  employee 
who  does  not  receive  training. 

Ho,  however,  states  the  Commission’s 
current  interpretation  as  to  the  meaning 
of  the  construction  asbestos  standard’s 
training  provision.  The  Ho  majority 
considered  the  language  in 
§  1926.1101(k)(9)(i)  to  impose  a  duty  to 
have  a  training  program  for  employees 
collectively.  The  failure  to  train  each  of 
a  number  of  individual  employees  on 
asbestos  hazards  was  therefore 
considered  a  single  violation.  Although 
the  Secretary  does  not  accept  the  Ho 
majority’s  interpretation,  the  decision 
may  be  a  significant  impediment  to  the 
consistent  and  effective  enforcement  of 
the  asbestos  standard  and  other 
standards  that  contain  similar  wording. 
Accordingly,  OSHA  preliminarily 
believes  it  is  appropriate  to  amend  those 
standards  that  require  the  employer  to 
“institute  a  training  program”  to  clarify 
that  the  employer’s  duty  is  to  train  each 
employee  in  accordance  with  the 
training  program.  The  revised  language 
expressly  identifies  the  subject  of  the 
training  requirement  as  “each 
employee”  and  therefore  imposes  a 
“specific  duty  on  the  employer  to  train 
each  individual  employee.”  GM,  2007 
WL  430896  at  36.  The  agency  intends 
the  revision  to  clarify  without  question 
that  the  failure  to  train  each  individual 
employee  covered  by  the  training 
requirement  may  be  considered  a 
separate  violation  with  a  separate 
penalty. 

IV.  Summary  and  Explanation  of  the 
Proposed  Rule 

OSHA  proposes  to  amend  the 
standards  in  Parts  1910,  1915,  1917, 
1918  and  1926  to  provide  additional 
clarity  and  consistency  as  to  the 
individualized  nature  of  the  employer’s 
duty  to  provide  personal  protective 
equipment,  including  respirators,  and 
training  under  standards  in  these  parts. 
The  proposed  amendments  include 
revisions  to  existing  language  as  well  as 
new  sections  to  be  added  to  the 
introductory  subparts  to  Parts  1910 
through  1926.  The  agency’s  reasons  for 
proposing  to  clarify  the  intent  of  the 
personal  protective  equipment  tmd 
training  requirements  are  discussed  in 
the  preceding  sections.  The  following 
discussion  addresses  the  actual 
proposed  language  and  how  it  is  to  be 
interpreted. 

New  Sections  Added  to  Subpart  A  of 
Parts  1910  Through  1918,  and  Subpart 
C  of  Part  1926 

OSHA  proposes  to  add  a  new  section 
to  subpart  A  of  parts  1910,  1915,  1917 
and  1918,  and  to  subpart  C  of  part  1926. 
These  subparts  contain  general 
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information  about  the  scope  and 
applicability  of  the  standards  in  each 
part.  The  proposed  new  sections  contain 
two  paragraphs,  which  are  identical  for 
each  new  section.  The  first  paragraph 
expressly  states  that  standards  in  the 
part  requiring  employers  to  provide 
PPE,  including  respirators,  impose  a 
separate  compliance  duty  to  each 
employee  required  to  use  the  PPE,  and 
that  each  failure  to  provide  PPE  to  an 
employee  may  be  considered  a  separate 
violation.  The  new  paragraph  applies  to 
all  standards  in  the  part  that  require 
provision  of  PPE,  regardless  of  their 
wording.  For  example,  §  1910.132 
requires  employers  to  provide  PPE 
when  needed,  and  also  recognizes  that 
an  employer  may  allow  an  employee 
who  voluntarily  provides  appropriate 
PPE  he  or  she  owns  to  use  that  PPE  in 
place  of  the  employer-provided 
equipment.  See  §  1910.132  (hK6).  The 
underlying  obligation  is  the  employer’s, 
and  each  employee  who  lacks  required 
PPE  may  be  considered  a  separate 
violation.  The  second  paragraph 
expressly  states  that  standards  in  the 
part  requiring  training  on  hazards  and 
related  matters,  such  as  standards 
requiring  that  employees  receive 
training  or  that  the  employer  train 
employees,  provide  training  to 
employees  or  institute  or  implement  a 
training  program,  impose  a  separate 
compliance  duty  to  each  employee 
covered  by  the  requirement.  Each  failure 
to  train  an  employee  may  be  considered 
a  separate  violation. 

Tne  new  sections  reflect  the  agency’s 
intent,  as  discussed  in  the  preceding 
sections  of  this  preamble,  that  standards 
requiring  the  employer  to  protect 
employees  by  providing  personal 
protective  equipment  or  imparting 
hazard  information  through  training 
impose  a  specific  duty  to  protect  each 
individual  employee  covered  by  the 
requirement.  The  new  sections  are 
placed  in  the  introductory  subparts  of 
each  part  because  the  principle 
expressed  in  each  section  applies 
generally  to  all  PPE  and  training 
standards  in  the  part.  OSHA  intends  the 
new  sections  to  apply  regardless  of 
differences  in  wording  between  the  PPE 
and  training  provisions  in  the  various 
parts.  The  new  sections  provide 
unmistakable  notice  to  employers  that 
they  are  responsible  for  protecting  each 
employee  covered  by  the  PPE  and 
training  standards,  and  consequently, 
that  they  may  be  subject  to  per- 
employee  penalties  for  violations. 

Revisions  to  Specific  Respirator 
Paragraphs 

OSHA  proposes  to  revise  the  initial 
respiratory  protection  paragraph  in  a 


number  of  standards  in  parts  1910, 1915 
and  1926  to  add  language  explicitly 
stating  that  the  employer  must  provide 
an  appropriate  respirator  to  each 
employee  required  to  use  a  respirator 
and  implement  a  respiratory  protection 
program  for  each  such  employee.  The 
affected  standards  include  the  general 
respirator  standard,  §  1910.134,  most 
general  industry  toxic-substance  health 
standards  in  Subpart  Z  of  part  1910,  the 
shipyard  employment  asbestos 
standard,  §  1915.1101,  and  the 
construction  industry 
methylenedianiline,  lead,  asbestos,  and 
cadmium  standards,  §  §  1926.60,  62, 

1101,  and  1127. 

Section  1910.134  contains  general 
respiratory  protection  requirements  for 
General  Industry  (part  1910),  Shipyards 
(part  1915),  Marine  Terminals  (part 
1917),  Longshoring  (part  1918),  and 
Construction  (part  1926).  The  existing 
section  1910.134(a)(2)  states: 

(rlespirators  shall  be  provided  by  the 
employer  when  such  equipment  is  necessary 
to  protect  the  health  of  the  employee.  The 
employer  shall  provide  the  respirators  which 
are  applicable  and  suitable  for  the  purposes 
intended.  The  employer  shall  be  responsible 
for  the  establishment  and  maintenance  of  a 
respiratory  protection  program  which  shall 
include  the  requirements  outlined  in 
paragraph  (c)  of  this  section. 

OSHA  proposes  to  revise  the  first  and 
last  sentences  of  paragraph  (a)(2)  of 
section  §  1910.134.  As  proposed,  the 
first  sentence  will  read,  “fr]espirators 
shall  be  provided  by  the  employer  to 
each  employee  when  such  equipment  is 
necessary  to  protect  the  health  of  such 
employee”  (emphasis  added).  As 
proposed,  the  last  sentence  will  read, 
“[t]he  employer  shall  be  responsible  for 
the  establishment  and  maintenance  of  a 
respiratory  protection  program,  which 
shall  include  the  requirements  outlined 
in  paragraph  (c)  of  this  section,  for  each 
employee  required  by  this  section  to  use 
a.jrespiratoi^’  (emphasis  added).  Section 
1910.134,  as  revised  in  this  rulemaking, 
will  apply  to  construction  under  section 
1926.103. 

OSHA  proposes  similar  revisions  to 
the  initial  respirator  paragraphs  of  toxic 
substance  standards  in  parts  1910, 1915 
and  1926.  The  initial  respiratory 
protection  paragraph  of  the  construction 
asbestos  standard,  which  is  virtually 
identical  to  all  respirator  sections 
proposed  for  revision  in  this  rule,  states, 
in  relevant  part: 

Section  1926.1101  Asbestos 

■k  -k  ic  Ic  it 

(h)  Respiratory  protection.  (1) 

General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  respirators  that 


comply  with  the  requirements  of  this 
paragraph.  Respirators  must  be  used 
during: 

k  k  k 

(2)  Respirator  program,  (i)  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
§  1910.134  (b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m). 

OSHA  proposes  to  revise  the  first 
sentence  of  paragraph  (h)(1)  of  section 
1926.1101  to  state,  “[fior  employees 
who  use  respirators  required  by  this 
section,  the  employer  must  provide 
each  employee  an  appropriate 
respirator  that  complies  with  the 
requirements  of  this  paragraph” 
(emphasis  added).  The  Agency  proposes 
to  revise  paragraph  (h)(2)(i)  to  state, 

“[t]he  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134  (b)  though 
(d)  (except  (d)(l)(iii)),  and  (f)  through 
(m)  for  each  employee  required  by  this 
section  to  use  a  respirato?’  (emphasis 
added).  Identical  language  revisions  are 
proposed  for  the  initial  respirator 
paragraphs  in  other  toxic-substance 
health  standards;  only  the  section  and 
paragraph  numbers  are  different. 

OSHA  preliminarily  believes  that 
these  revisions  are  appropriate  in  light 
of  the  Ho  majority’s  narrow 
interpretation  of  the  asbestos  respirator 
provision.  OSHA  is  adding  explicit 
“each  employee”  language  to  section 
1910.134  and  to  the  initial  respirator 
paragraphs  of  toxic-suhstance  health 
standards  to  address  the  Commission’s 
concern  that  this  language  is  necessary 
to  inform  employers  of  their  specific 
duty  to  provide  a  respirator  to  each 
individual  employee  required  to  use  a 
respirator.  The  revisions  will  improve 
these  standards  by  conforming  them  to 
each  other  and  to  the  revised 
§  1910.134,  and  contribute  to  a  greater 
awareness  of  the  importance  of  full 
compliance  with  these  important 
requirements. 

Revisions  to  Specific  Training 
Paragraphs 

OSHA  proposes  to  revise  those 
training  provisions  in  safety  and  health 
standards  that  require  the  employer  to 
institute  or  provide  a  training  program 
for  employees  exposed  to  hazards.  The 
Commission  has  indicated  that  the 
requirement  in  section 
1926.1 101(k)(9)(i)  to  “institute  a  training 
program  for  all  employees  who  are 
likely  to  be  exposed  in  excess  of  a  PEL 
and  for  all  employees  who  perform 
Class  1  through  IV  asbestos  operations, 
and  shall  ensure  their  participation  in 
the  program”  is  not  sufficiently  explicit 
as  to  the  employer’s  duty  to  train  each 
employee.  A  number  of  other  standards 
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include  similarly  worded  training 
provisions.  Accordingly,  this  proposed 
rule  would  revise  section 
1926.1101(k)(9){i)  to  state,  in  relevant 
part,  “[t]he  employer  shall  train  each 
employee  who  is  likely  to  he  exposed  in 
excess  of  a  PEL,  and  each  employee  who 
performs  Class  1  through  IV  asbestos 
operations,  in  accordance  with  the 
requirements  of  this  section”  (emphasis 
added).  Similar  revised  language  is 
proposed  for  training  sections  in  other 
standards  that  contain  similar  wording 
to  section  1926.1101(k)(9)(i).  The 
amended  training  provisions  will 
conform  to  the  training  provision  that 
the  Commission  in  GM  interpreted  to 
permit  per-employee  citations. 

V.  Advisory  Committee  on  Construction 
Safety  and  Health 

The  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  assists  OSHA  by  providing 
comments  and  recommendations  on 
proposed  construction  standards. 
Accordingly,  OSHA  provided  ACCSH 
with  a  copy  of  the  draft  proposed 
construction  amendments.  ACCSH 
considered  the  proposed  amendments 
on  May  15,  2008  and  made  the 
following  recommendation:  “ACCSH 
recommends  that  OSHA  adopt  the 
proposed  standard  on  Clarification  of 
Remedy  for  Violation  of  Requirements 
To  Provide  Personal  Protective 
Equipment  and  Training.” 

VI.  Preliminary  Economic  Analysis 


have  significant  impacts  on  a  substantial 
number  of  small  entities. 

The  proposal  inserts  two  new 
paragraphs  in  the  general  industry 
health  and  safety  standards  (Part  1910), 
the  shipyard  employment  standards 
(Part  1915),  the  marine  terminal 
standards  (Part  1917),  the  longshoring 
standards  (Part  1918),  and  the 
construction  standards  (Part  1926).  The 
new  provisions,  identical  in  each  part, 
are  as  follows: 

(a)  Personal  protective  equipment. 

Standards  in  this  part  requiring  the  employer 
to  provide  personal  protective  equipment 
(PPE),  including  respirators,  because  of 
hazards  to  employees  impose  a  sepctrate 
compliance  duty  to  each  employee  covered 
by  the  requirement.  The  employer  must 
provide  PPE  to  each  employee  required  to 
use  the  PPE,  and  each  failure  to  provide  PPE 
to  an  employee  may  be  considered  a  separate 
violation. 

(b)  Training.  Standards  in  this  part 
requiring  training  on  hazards  and  related 
matters,  such  as  standards  requiring  that 
employees  receive  training  or  that  the 
employer  train  employees,  provide  training 
to  employees,  or  institute  or  implement  a 
training  program,  impose  a  separate 
compliance  duty  to  each  employee  covered 
by  the  requirement.  The  employer  must  train 
each  affected  employee  in  the  manner 
required  by  the  standard,  and  each  failure  to 
train  an  employee  may  be  considered  a 
separate  violation. 

These  provisions  do  not  require 
employers  to  provide  any  new  or 
additional  PPE,  respiratory  equipment, 
or  training  that  is  not  already  required 
in  existing  standards.  (When  the 
existing  standards  were  promulgated, 
OSHA  estimated  the  costs  to  employers 
of  the  PPE  and  respiratory  equipment 
that  would  be  required.)  The  proposed 
provisions  therefore  impose  no  new  cost 
burden.  It  has,  however,  been  OSHA’s 
enforcement  policy  in  appropriate  cases 
to  cite  employers  for  each  separate 
violation  regarding  PPE,  respiratory 
protection,  and  training.  These 
provisions  will  serve  to  make  explicit 
the  Agency’s  policy  and  warn 
employers  of  the  potential  cost  and 
penalties  of  violations.  The  Agency’s 
economic  analyses  of  its  occupational 
and  health  standards  assume  employers’ 
full  compliance  for  estimating  the  cost, 
or  employer  burden,  of  the  standards  it 
promulgates.  For  this  reason,  although 
the  revisions  may  change  the  frequency 
or  number  of  violations  and  amount  of 
fines  assessed,  these  are  not  material  for 
estimating  new  costs  to  comply  with  a 
standard. 

The  Agency  has  also  editorially 
revised  provisions  for  respiratory 
protection,  respiratory  programs,  and 
employee  training  across  many  existing 
standards.  These  editorial  revisions 


OSHA  has  determined  that  the 
proposed  standanl  is  not  an 
economically  significant  regulatory 
action  under  Executive  Order  (E.O.) 
12866.  E.O.  12866  requires  regulatory 
agencies  to  conduct  an  economic 
analysis  for  rules  that  meet  certain 
criteria.  The  most  ft’equently  used 
criterion  under  E.O.  12866  is  that  the 
rule  will  impose  annual  costs  on  the 
economy  of  $100  million  or  more. 
Neither  the  benefits  nor  the  costs  of  this 
rule  exceed  $100  million. 

OSHA  has  also  determined  that  the 
proposed  standard  is  not  a  major  rule 
under  the  Congressional  Review 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended  in  1996,  requires 
OSHA  to  determine  whether  the 
Agency’s  regulatory  actions  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  OSHA’s 
analysis,  based  on  the  analysis  in  this 
section  of  the  Preamble  as  well  as  the 
later  section  “OMB  Review  Under  the 
Paperwork  Reduction  Act”  below, 
indicates  that  the  proposed  rule  will  not 


emphasize  the  employer’s  responsibility 
to  provide  protection  to  each  employee. 
For  example,  the  existing  lemguage  of 
§  1910.134(a)(2)  “Respirators  shall  be 
provided  by  the  employer  when  such 
equipment  is  necessary  to  protect  the 
health  of  the  employee”  is  replaced  in 
the  proposal  by:  “A  respirator  shall  be 
provided  to  each  employee  when  such 
equipment  is  necessary  to  protect  the 
health  of  such  employee.”  These 
changes  again  do  not  impose  any 
additional  employer  responsibility  for 
providing  respiratory  protection, 
respiratory  programs,  or  training  for 
employees.  And  therefore  there  are  no 
costs  attributed  to  these  proposed 
revisions.  The  existing  standards  and 
paragraphs  that  are  affected  by  the  new, 
substitute  language  are  identified  above 
in  the  Summary  and  Explanation  part  of 
this  Preamble  as  well  as  the  regulatory 
text  following  the  Preamble. 

The  proposed  rule  is  technologically 
feasible  because  it  does  not  require 
employers  to  provide  any  additional 
equipment,  such  as  respirators,  or 
training  not  already  required  in  existing 
standards.  The  Agency  considered 
regulatory  and  non-regulatory 
alternatives  to  the  proposed  rule. 

Because  the  newly  proposed  paragraphs 
and  proposed  revisions  to  existing 
paragraphs  merely  clarify  employer 
responsibilities,  especially  in  regard  to 
the  Agency’s  policy  of  issuing 
violations,  non-regulatory  alternatives 
are  not  an  appropriate  or  relevant  way 
to  affect  those  changes  and  better  inform 
employers.  Finally,  because  the 
proposed  rule  does  not  impose  new 
costs  on  employers,  it  is  economically 
feasible. 

VII.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  (as 
amended),  OSHA  examined  the 
regulatory  requirements  of  the  proposed 
rule  to  determine  if  they  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
indicated  in  section  VI  (“Preliminary 
Economic  Analysis”)  of  this  preamble, 
the  proposed  rule  is  expected  to  have  no 
effect  on  compliance  costs  and 
regulatory  burden  for  all  employers, 
large  and  small.  Accordingly,  the 
Agency  certifies  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VIII.  Environmental  Impact  Assessment 

OSHA  has  reviewed  the  proposed  rule 

in  accordance  with  the  requirements  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.), 
the  regulations  of  the  Council  on 


48344 


Federal  Register/ Vol.  73,  No.  161 /Tuesday,  August  19,  2008 / Proposed  Rules 


Environmental  Quality  (40  U.S.C.  part 
1500),  and  the  Depeirtment  of  Labor’s 
NEPA  procedures  (29  CFR  part  11).  The 
Agency  finds  that  the  revisions  included 
in  the  proposal  would  have  no  major 
negative  impact  on  air,  water  or  soil 
quality,  plant  or  animal  life,  the  use  of 
land  or  other  aspects  of  the 
environment. 

DC.  Federalism 

OSHA  has  reviewed  this  proposed 
rule  in  accordance  with  E.O.  13132 
regarding  Federalism.  E.O.  13132 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
Additionally,  E.O.  13132  provides  for 
preemption  of  State  law  only  if  there  is 
a  clear  Congressional  intent  for  the 
Agency  to  do  so.  Any  such  preemption 
is  to  be  limited  to  the  extent  possible. 

Section  18  of  the  OSH  Act,  29  U.S.C. 
667,  expresses  Congress’  clear  intent  to 
preempt  State  laws  relating  to  issues  on 
which  Federal  OSHA  has  promulgated 
occupational  safety  and  health 
standards.  A  state  can  avoid  preemption 
by  obtaining  Federal  approval  of  a  State 
plan  for  the  development  of  such 
standcurds  and  their  enforcement. 
Occupational  safety  and  health 
standards  developed  by  such  State  Plan 
States  must,  among  other  things,  be  at 
least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  Agency  concludes  that  this 
proposed  rule  complies  with  E.O. 

13132.  In  States  without  State  Plans, 
Congress  has  expressly  provided  for 
Federal  preemption  on  issues  addressed 
by  an  occupational  safety  and  health 
standard.  The  final  rule  would  preempt 
State  law  in  the  same  manner  as  any 
OSHA  standard.  States  with  State  Plans 
are  free  to  develop  their  own  policy 
options  on  the  issues  addressed  by  this 
proposed  rule,  provided  their  standards 
are  at  least  as  effective  as  the  final  rule. 
State  comments  are  invited  on  this 
proposal  and  will  be  fully  considered 
prior  to  promulgation  of  a  final  rule. 

X.  Unfunded  Mandates 

For  the  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1501,  et  seq.,  as  well  as  E.O.  12875,  this 
proposed  rule  does  not  include  any  . 
Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million. 


XI.  OMB  Review  Under  the  Paperwork 
Reduction  Act  of  1995 

This  proposed  rule  does  not  contain 
collection-of-information  requirements 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq.  and  OMB  regulations 
at  5  CFR  part  1320. 

XII.  State  Plan  States 

Those  States  and  Territories  with 
OSHA-approved  State  Plans  must  revise 
their  existing  standards  within  six 
months  of  the  publication  date  of  the 
final  rule  or  show  OSHA  why  there  is 
no  need  for  action,  e.g.,  because  an 
existing  State  standard  covering  this 
area  is  “at  least  as  effective  as’’  the 
revised  Federal  standard. 

XIII.  Public  Participation 

Submission  of  Comments  and  Access  to 
Docket 

OSHA  invites  comment  on  all  aspects 
of  the  proposed  rule.  The  Agency  will 
carefully  review  and  evaluate  these 
comments,  information  and  data,  as 
well  as  all  other  information  in  the 
rulemaking  record,  to  determine  how  to 
proceed.  You  may  submit  comments  in 
response  to  this  document  (1) 
electronically  at  http:// 
www.reguIations.gov,  which  is  the 
Federal  eRulemaking  Portal;  (2)  by 
facsimile  (FAX);  or  (3)  by  hard  copy.  All 
comments,  attachments  and  other 
material  must  identify  the  Agency  name 
and  the  OSHA  docket  number  [OSHA- 
2008-0031]  for  this  rulemaking.  You 
may  supplement  electronic  submissions 
by  uploading  document  files 
electronically.  If,  instead,  you  wish  to 
mail  additional  materials  in  reference  to 
an  electronic  or  fax  submission,  you 
must  submit  three  copies  to  the  OSHA 
Docket  Office  (see  ADDRESSES  section). 
The  additional  materials  must  clearly 
identify  your  electronic  comments  by 
name,  date,  and  docket  number  [OSHA- 
2008-0031],  so  OSHA  can  attach  them 
to  your  comments. 

Because  of  security-related 
procedures,  the  use  of  regular  mail  may 
cause  a  significant  delay  in  the  receipt 
of  comments.  For  information  about 
security  procedures  concerning  the 
delivery  of  materials  by  hand,  express 
delivery,  messenger  or  cornier  service, 
please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350  (TTY  (877)  889- 
5627). 

Comments  and  submissions  in 
response  to  this  Federal  Register  notice 
are  posted  without  change  at  http:// 
www.regulations.gov.  Therefore,  OSHA 
cautions  commenters  about  submitting 
personal  information  such  as  social 
secimity  numbers  and  date  of  birth. 


Exhibits  referenced  in  this  Federal 
Register  document  are  posted  at 
http://www.reguIations.gov.  Although 
all  submissions  in  response  to  this 
Federal  Register  notice  and  exhibits 
referenced  in  this  Federal  Register 
notice  are  listed  in  the  http:// 
www.regulations.gov  indexes,  some 
information  (e.g.,  copyrighted  material) 
is  not  publicly  available  to  read  or 
download  through  those  Web  pages.  All 
submissions  and  exhibits,  including 
copyrighted  material,  are  available  for 
inspection  and  copying  at  the  OSHA 
Docket  Office.  Information  on  using 
http://www.regulations.gov  to  submit 
comments  and  access  dockets  is 
available  at  the  Web  page’s  User  Tips 
link.  Contact  the  OSHA  Docket  Office 
for  information  about  materials  not 
available  through  the  Web  page  and  for 
assistance  in  using  the  Internet  to  locate 
docket  submissions. 

Electronic  copies  of  this  Federal 
Register  document  are  available  at 
http://www.regulations.gov.  This 
document,  as  well  as  news  releases  and 
other  relevant  information,  also  is 
available  at  OSHA’s  Web  page  at  http:// 
www.osha.gov. 

Requests  for  Informal  Public  Hearings 

Under  section  6(b)(3)  of  the  O.SH  Act 
(29  U.S.C.  655)  and  §  1911.11,  interested 
parties  may  request  an  informal  public 
hearing.  If  a  timely  hearing  request  is 
made,  OSHA  tentatively  intends  to 
schedule  the  hearing  to  commence  in 
Washington,  DC  on  October  3,  2008. 
Hearing  requests  must  be  submitted  to 
the  OSHA  Docket  Office  by  September 
18,  2008,  and  must  comply  with  the 
following: 

1 .  Hearing  requests  may  only  be 
submitted  by  one  of  the  following 
methods:  electronically,  fax,  express 
mail,  hand  delivery,  messenger  or 
courier  service  (see  ADDRESSES  section 
above). 

2.  Hearing  requests  must  include  the 
name  and  address  of  the  person 
submitting  them; 

3.  The  hearing  requests  must  specify 
with  particularity  the  provision  of  the 
proposed  rule  to  which  each  objection 
is  taken  and  the  basis  for  the  objection; 

4.  Each  hearing  request  must  be 
separately  stated  and  numbered;  and 

5.  The  hearing  requests  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  presented 
at  the  requested  hearing. 

If  a  hearing  is  held,  OSHA  will  allow 
an  additional  30-day  period  for 
submission  of  post-hearing  comments 
before  closing  the  public  comment 
period. 
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List  of  Subjects 

29  CFR  Part  1910 

Chemicals,  Gases,  Hazardous 
substances.  Occupational  safety  and 
health.  Protective  equipment. 

29  CFR  Part  1915 

Chemicals,  Gases,  Hazardous 
substances.  Longshore  and  harbor 
workers.  Occupational  safety  and  » 

health.  Protective  equipment. 

29  CFR  Part  1917 
Chemicals,  Gases,  Hazardous 
substances.  Longshore  and  harbor 
workers.  Occupational  safety  and 
health.  Protective  equipment. 

29  CFR  Part  1918 

Ghemicals,  Gases,  Hazardous 
substances.  Longshore  and  harbor 
workers.  Occupational  safety  and 
health.  Protective  equipment. 

29  CFR  Part  1926 
Chemicals,  Construction  industry. 
Gases,  Hazardous  substances. 
Occupational  safety  and  health. 
Protective  equipment. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Edwin  G.  Foulke,  Jr., 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210.  It 
is  issued  under  sections  4,  6,  and  8  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  653,  655,  657), 
section  941  of  the  Longshore  and  Harbor 
Workers’  Compensation  Act  (33  JJ.S.C. 
901  et  seq.],  section  3704  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  3701  et  seq.),  Secretary  of 
Labor’s  Order  No.  5-2007,  and  29  CFR 
part  1911. 

Signed  at  Washington,  DC  this  12th  day  of 
August,  2008. 

Edwin  G.  Foulke,  Jr., 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

The  Proposed  Standard 

Parts  1910, 1915,  1917,  1918  and  1926 
of  Title  29  of  the  Code  of  Federal 
Regulations  are  hereby  proposed  to  be 
amended  as  follows: 

PART  1910— [AMENDED] 

Subpart  A — [Amended] 

1.  The  authority  citation  for  subpart  A 
of  29  CFR  part  1910  is  revised  to  read 
as  follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  and  657);  Secretary  of 


Labor’s  Order  No.  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  9-83  (48  FR  35736),  1-90  (55 
FR  9033),  &-96  (62  FR  111),  3-2000  (65  FR 
50017),  5-2002  (67  FR  65008),  and  5-2007 
(72  FR  31159),  as  applicable. 

Sections  1910.7,  1910.8,  and  1910.9  also 
issued  under  29  CFR  Part  1911.  Section 
1910.7(f)  also  issued  under  31  U.S.C.  9701, 

29  U.S.C.  9a,  5  U.S.C.  553;  Pub.  L.  106-113 
(113  Stat.  1501A-222);  and  0MB  Circular  A- 
25  (dated  July  8, 1993)  (58  FR  38142,  July  15, 
1993). 

2.  A  new  section  1910.9  is  added  to 
read  as  follows: 

§  1 91 0.9  Compliance  duties  owed  to  each 
employee. 

(a)  Personal  protective  equipment. 
Standards  in  this  part  requiring  the 
employer  to  provide  personal  protective 
equipment  (PPE),  including  respirators, 
because  of  hazards  to  employees  impose 
a  separate  compliance  duty  to  each 
employee  covered  by  the  requirement. 
The  employer  must  provide  PPE  to  each 
employee  required  to  use  the  PPE,  and 
each  failure  to  provide  PPE  to  an 
employee  may  be  considered  a  separate 
violation. 

(b)  Training.  Standards  in  this  part 
requiring  training  on  hazards  and 
related  matters,  such  as  standards 
requiring  that  employees  receive 
training  or  that  the  employer  train 
employees,  provide  training  to 
employees,  or  institute  or  implement  a 
training  program,  impose  a  separate 
compliance  duty  to  each  employee 
covered  by  the  requirement.  The 
employer  must  train  each  affected 
employee  in  the  manner  required  by  the 
standard,  and  each  failure  to  train  an 
employee  may  be  considered  a  separate 
violation. 

Subpart  G — [Amended] 

3.  The  authority  citation  for  subpart  G 
of  29  CFR  part  1910  is  revised  to  read 
as  follows: 

Authority:  Secs.  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor’s 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  6-96  (62  FR  111),  3-2000  (65  FR 
50017),  5-2002  (67  FR  50017),  or  5-2007  (72 
FR  31159)  as  applicable;  and  29  CFR  part 
1911. 

4.  In  section  1910.95,  paragraph  (k)(l) 
is  revised  to  read  as  follows: 

§  1 91 0.95  Occupational  noise  exposure. 
***** 

(k)  *  *  * 

(l)  The  employer  shall  train  each 
employee  who  is  exposed  to  noise  at  or 
above  an  8-hour  time  weighted  average 
of  85  decibels  in  accordance  with  the 
requirements  of  this  section.  The 


employer  shall  institute  a  training 
program  and  ensure  employee 
participation  in  the  program. 
***** 

Subpart  I — [Amended] 

5.  The  authority  citation  for  subpart  I 
of  29  CFR  part  1910  is  revised  to  read 
as  follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  and  657);  Secretary  of 
Labor’s  Order  No.  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  9-83  (48  FR  35736),  1-90  (55 
FR  9033),  6-96  (62  FR  111),  3-2000  (65  FR 
50017),  5-2002  (67  FR  65008),  or  5-2007  (72 
FR  31160),  as  applicable,  and  29  CFR  Part 
1911. 

6.  In  section  1910.134,  paragraph 
(a)(2)  is  revised  to  read  as  follows: 

§  1 91 0.1 34  Respiratory  protection. 
***** 

(a)  *  *  * 

(2)  A  respirator  shall  be  provided  to 
each  employee  when  such  equipment  is 
necessary  to  protect  the  health  of  such 
employee.  The  employer  shall  provide 
the  respirators  which  are  applicable  and 
suitable  for  the  purpose  intended.  The 
employer  shall  be  responsible  for  the 
establishment  and  maintenance  of  a 
respiratory  protection  program,  which 
shall  include  the  requirements  outlined 
in  paragraph  (c)  of  this  section,  for  each 
employee  required  by  this  section  to  use 
a  respirator. 

***** 

Subpart  L — [Amended] 

7.  The  authority  citation  for  subpart  L 
of  29  CFR  part  1910  is  revised  to  read 
as  follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  and  657);  Secretary  of 
Labor’s  Order  No.  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  9-83  (48  FR  35736),  1-90  (55 
FR  9033),  6-96  (62  FR  111),  3-2000  (65  FR 
50017),  5-2002  (67  FR  65008),  or  5-2007  (72 
FR  31160),  as  applicable,  and  29  CFR  Part 
1911. 

8.  In  section  1910.156,  paragraph 
(fj(l)(i)  is  revised  to  read  as  follows: 

§  1 91 0.1 56  Fire  brigades. 
***** 

(f)*  *  * 

(D*  *  * 

(i)  The  employer  must  ensure  that 
respirators  are  provided  to,  and  used  by, 
each  fire  brigade  member,  and  that  the 
respirators  meet  the  requirements  of  29 
CFR  1910.134  for  each  employee 
required  by  this  section  to  use  a 
respirator. 

***** 
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Subpart  Z — [Amended] 

9.  The  authority  citation  for  subpart  Z 
of  29  CFR  part  1910  is  revised  to  read 
as  follows: 

Authority:  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  and  657);  Secretary  of 
Labor’s  Order  No.  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  9-83  (48  FR  35736),  1-90  (55 
FR  9033),  6-96  (62  FR  111),  3-2000  (65  FR 
50017),  5-2002  (67  FR  65008),  or  5-2007  (72 
FR  31160),  as  applicable. 

All  of  subpart  Z  issued  under  section  6(b) 
of  the  Occupational  Safety  and  Health  Act, 
except  those  substances  that  have  exposure 
limits  listed  in  Tables  Z-1,  Z-2,  and  Z-3  of 
29  CFR  1910.1000.  The  latter  were  issued 
under  section  6(a)  (29  U.S.C.  655(a)). 

Section  1910.1000,  Tables  Z-1,  Z-2,  and 
Z-3  also  issued  under  5  U.S.C.  553,  Section 
1910.1000  Tables  Z-1,  Z-2,  and  Z-3  but  not 
under  29  CFR  part  1911  except  for  the 
arsenic  (organic  compounds),  benzene, 
cotton  dust,  and  chromium  (VI)  listings. 

Section  1910.1001  also  issued  under 
section  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  3704)  and  5 
U.S.C.  553. 

Section  1910.1002  also  issued  under  5 
U.S.C.  553  but  not  under  29  U.S.C.  655  or  29 
CFR  part  1911. 

Sections  1910.1018,  1910.1029  and 
1910.1200  also  issued  under  29  U.S.C.  653. 

Section  1910.1030  also  issued  under  Pub. 
L.  106-430,  114  Stat.  1901. 

10.  In  section  1910.1001,  paragraphs 

(g)(1),  and  {g)(2){i),  and  (j)(7)(i)  are 
revised  to  read  as  follows: 

§1910.1001  Asbestos. 

1c  It  h  ic  it 

(g)  Respiratory  protection. 

*  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

1c  1c  It  1c  1c 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  29  CFR  134(b)  through 
(d)  (except  (d)(l)(iii)),  and  (f)  through 
(m)  for  each  employee  required  by  this 
section  to  use  a  respirator. 
***** 

(j) *  *  * 

(7)  *  *  * 

(i)  The  employer  shall  train  each 
employee  who  is  exposed  to  airborne 
concentrations  of  asbestos  at  or  above 
the  PEL  and/or  excursion  limit  in 
accordance  with  the  requirements  of 
this  section.  The  employer  shall 
institute  a  training  program  and  ensure 
employee  participation  in  the  program. 


11.  In  section  1910.1003,  paragraphs 
{c)(4)(iv)  and  (d)(1)  are  revised  to  read 
as  follows: 

§  1 91 0.1 003  1 3  Carcinogens  (4- 
NKrobiphenyl,  etc.). 

***** 

(c)  *  *  * 

^4)  *  *  * 

(iv)  Each  employee  engaged  in 
handling  operations  involving  the 
carcinogens  addressed  by  this  section 
must  be  provided  with,  and  required  to 
wear  and  use,  a  half-face  filter  type 
respirator  for  dusts,  mists,  and  fumes.  A 
respirator  affording  higher  levels  of 
protection  than  this  respirator  may  be 
substituted. 

***** 

(d)  *  *  * 

(1)  Respiratory  program.  The 
employer  must  implement  a  respiratory 
protection  program  in  accordance  with 
§  1910.134(b),  (c),  (d)  (except  (d)(l)(iii) 
and  (iv),  and  (d)(3)),  and  (e)  through  (m) 
for  each  employee  required  by  this 
section  to  use  a  respirator. 
***** 

12.  In  section  1910.1017,  paragraphs 

(g) (1)  and  (g)(2)  are  revised  to  read  as 
follows: 

§  1 91 0.1 01 7  Vinyl  chloride. 

***** 

(g)  Respiratory  protection.  (1)  General. 
For  employees  who  use  respirators 
required  by  this  section,  the  employer 
must  provide  each  employee  an 
appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  §  1910.134(b) 
through  (d)  (except  (d)(l)(iii),  and 
(d)(3)(iii)(B)U)  and  (2)),  and  (f)  through 
(m)  for  each  employee  required  by  this 
section  to  use  a  respirator. 
***** 

13.  In  section  1910.1018,  paragraphs 

(h) (1)  introductory  text,  (h)(2)(i),  and 
(o)(l)(i)  are  revised  to  read  as  follows: 

§  1 91 0.1 01 8  Inorganic  arsenic. 

***** 

(h)  *  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134(b)  through 


(d)  (except  (d)(l)(iii)),  and  (f)  through 
(m)  for  each  employee  required  by  this 
section  to  use  a  respirator. 

*  *  *  *  * 

(o)  *  *  * 

(1)  *  *  * 

(i)  The  employer  shall  train  each 
employee  who  is  subject  to  exposure  to 
inorganic  arsenic  above  the  action  level 
without  regard  to  respirator  use,  or  for 
'whom  there  is  the  possibility  of  skin  or 
eye  irritation  from  inorganic  arsenic,  in 
accordance  with  the  requirements  of 
this  section.  The  employer  shall 
institute  a  training  program  and  ensure 
employee  participation  in  the  program. 
***** 

14.  In  section  1910.1025,  paragraphs 
(f)(1)  introductory  text,  (f)(2)(i),  and 
(l)(l)(ii)  are  revised  to  read  as  follows: 

§1910.1025  Lead. 
***** 

(f)*  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 


(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134(b)  through 
(d)  (except  (d)(l)(iii)),  and  (fl  through 
(m)  for  each  employee  required  by  this 
section  to  use  a  respirator. 
***** 

(D*  *  * 

(1)  *  *  * 

(ii)  The  employer  shall  train  each 
employee  who  is  subject  to  exposure  to 
lead  at  or  above  the  action  level,  or  for 
whom  the  possibility  of  skin  or  eye 
irritation  exists,  in  accordance  with  the 
requirements  of  this  section.  The 
employer  shall  institute  a  training 
program  and  ensure  employee 
participation  in  the  program. 
***** 

15.  In  section  1910.1026,  paragraphs 
(g)(1)  introductory  text  and  (g)(2)  are 
revised  to  read  as  follows: 

§  1 91 0.1 026  Chromium  (VI). 

*****' 

(g)  *  *  * 

(1)  General.  Where  respiratory 
protection  is  required  by  this  section, 
the  employer  must  provide  each 
employee  an  appropriate  respirator  that 
complies  with  the  requirements  of  this 
paragraph.  Respiratory  protection  is 
required  during: 

*  *  *  *  * 

(2)  Respiratory  protection  program. 
Where  respirator  use  is  required  by  this 
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section,  the  employer  shall  institute  a 
respiratory  protection  program  in 
accordance  with  §  1910.134  for  each 
employee  required  to  use  a  respirator. 

it  ic  -k  it  it 

16.  In  section  1910.1027,  paragraphs 

(g)(1)  introductory  text,  (g)(2)(i),  and 

(m)(4)(i)  are  revised  to  read  as  follows: 

§1910.1027  Cadmium. 
***** 

(g)*  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the^ 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

*  *  *  *  *  • 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134(b)  through 
(d)  (except  (d)(l)(iii)),  and  (fl  through 

(m)  for  each  employee  required  by  this 
section  to  use  a  respirator. 
***** 

(m)  *  *  * 

*  *  * 

(i)  The  employer  shall  train  each 
employee  who  is  potentially  exposed  to 
cadmium  in  accordance  with  the 
requirements  of  this  section.  The 
employer  shall  institute  a  training 
program,  ensure  employee  participation 
in  the  program,  and  maintain  a  record 
of  the  contents  of  such  program. 
***** 

17.  In  section  1910.1028,  paragraph 

(g)(1)  introductory  text  and  (g)(2)(i)  are 
revised  to  read  as  follows: 

§1910.1028  Benzene. 
***** 

(g)*  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134(b)  through 
(d)  (except  (d)(l)(iii).  (d)(3)(iii)(b)(l)  and 
(2)),  and  (f)  through  (m)  for  each 
employee  required  by  this  section  to  use 
a  respirator. 

***** 

18.  In  section  1910.1029,  paragraphs 
(g)(1)  introductory  text,  (g)(2)(i),  and 
(k)(l)(i)  are  revised  to  read  as  follows: 

§1910.1029  Coke  oven  emissions. 
***** 

(g)*  *  * 


(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  §  1910.134 
(b)  through  (d)  (except  (d)(l)(iii)),  and  (f) 
through  (m)  for  each  employee  required 
by  this  section  to  use  a  respirator. 

*  ie  *  *  *  • 

(k)  *  *  * 

(l)  *  *  * 

(1)  The  employer  shall  train  each 
employee  who  is  employed  in  a 
regulated  area  in  accordance  with  the 
requirements  of  this  section.  The 
employer  shall  institute  a  training 
program  and  ensure  employee 
participation  in  the  program. 
***** 

19.  In  section  1910.1030,  paragraph 
(g)(2)(i)  is  revised  to  read  as  follows; 

§  1 91 0.1 030  Bloodborne  pathogens. 

***** 

ig)  *  *  * 

(2)  *  *  * 

(i)  The  employer  shall  train  each 
employee  with  occupational  exposure 
in  accordance  with  the  requirements  of 
this  section.  Such  training  must  be 
provided  at  no  cost  to  the  employee  and 
during  working  hours.  The  employer 
shall  institute  a  training  program  and 
ensure  employee  participation  in  the 
program. 

***** 

20.  In  section  1910.1043,  paragraphs 
(f)(1)  introductory  text,  (f)(2)(i),  and 
(i)(l)(i)  are  revised  to  read  as  follows: 

§  1 91 0.1 043  Cotton  dust. 

*  *  *  *  * 

(f)*  *  * 

(1)  General.  For  employees  who  are 
required  to  use  respirators  by  this 
section,  the  employer  must  provide  each 
employee  an  appropriate  respirator  that 
complies  with  the  requirements  of  this 
paragraph.  Respirators  must  be  used 
during: 

***** 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134  (b)  through 
(d)  (except  (d)(l)(iii)),  and  (f)  through 
(m)  for  each  employee  required  by  this 
section  to  use  a  respirator 
***** 

(i)*  *  * 

(1)  *  *  * 

(i)  The  employer  shall  train  each 
employee  exposed  to  cotton  dust  in 


accordance  with  the- requirements  of 
this  section.  The  employer  shall 
institute  a  training  program  and  ensure 
employee  participation  in  the  program. 
***** 

21.  In  section  1910.1044,  paragraphs 

(h)(1)  introductory  text,  (h)(2),  and 

(n) (l)(i)  are  revised  to  read  as  follows; 

§  1 91 0.1 044  1 ,2-Dibromo-3-chloropropane. 
***** 

(h) *  *  * 

(1)  General.  For  employees  who  are 
required  to  use  respirators  by  this 
section,  the  employer  must  provide  each 
employee  an  appropriate  respirator  that 
complies  with  the  requirements  of  this 
paragraph.  Respirators  must  be  used 
during: 

***** 

(2)  Respirator  Program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with 

§  1910.134(b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m)  for  each 
employee  required  by  this  section  to  use 
a  respirator. 

***** 

(n)  *  *  * 

(1)  *  *  * 

(i)  The  employer  shall  train  each  • 
employee  who  may  be  exposed  to  DBCP 
in  accordance  with  the  requirements  of 
this  section.  The  employer  shall 
institute  a  training  program  and  ensure 
employee  participation  in  the  program. 
****** 

22.  In  section  1910.1045,  paragraphs 

(h)(1)  introductory  text,  (h)(2)(i),  and 

(o) (l)(i)  are  revised  to  read  as  follows: 

§1910.1045  Acrylonitrile. 
***** 

(h) *  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2) *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134(b)  through 
(d)  (except  (d)(l)(iii),  (d)(3)(iii)(b)(l), 
and  (2)),  and  (f)  through  (m)  for  each 
employee  required  by  this  section  to  use 
a  respirator. 

***** 

(o)  *  *  * 

(1)  *  *  * 

(i)  The  employer  shall  train  each 
employee  exposed  to  AN  above  the 
action  level,  each  employee  whose 
exposures  are  maintained  below  the 
action  level  by  engineering  and  work 
practice  controls,  and  each  employee 
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subject  to  potential  skin  or  eye  contact 
with  liquid  AN  in  accordance  with  the 
requirements  of  this  section.  The 
employer  shall  institute  a  training 
program  and  ensure  employee 
participation  in  the  program. 
***** 

23.  In  section  1910.1047,  paragraph 
{g){l)  introductory  text  and  (g)(2)  are 
revised  to  read  as  follows; 

§  1 91 0.1 047  Ethylene  oxide. 
***** 

(g)  *  ‘  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  §  1910.134 
(b)  through  (d)  (except  (d)(i)(iii)),  and  (f) 
through  (m)  for  each  employee  required 
by  this  section  to  use  a  respirator. 
***** 

24.  In  section  1910.1048,  paragraphs 

(g) (1)  introductory  text  and  (g)(2)(i)  are 
revised  to  read  as  follows: 

§1910.1048  Formaldehyde. 
***** 

(g) *  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134  (b)  through 
(d)  (except  (d)(l)(iii),  (d)(3)(iii)(b)(l), 
and  (2)),  and  (f)  through  (m)  for  each 
employee  required  by  this  section  to  use 
a  respirator. 

***** 

25.  In  section  1910.1050,  paragraphs 

(h) (1)  introductory  text  and  (h)(2)  are 
revised  to  read  as  follows: 

§  1 91 0.1 050  Methy lenedianiline. 
***** 

(h) *  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with  §  1910.134 


(b)  through  (d)  (except  (d)(l)(iii)),  and  (f) 
through  (m)  for  each  employee  required 
by  this  section  to  use  a  respirator. 
***** 

26.  In  section  1910.1051,  paragraphs 

(h)(1)  introductory  text,  (h)(2)(i),  and 
(l)(2)(ii)  are  revised  to  read  as  follows: 

§1910.1051  Butadiene. 
***** 

(h)  *  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134  (b)  through 
(d)  (except  (d)(l)(iii),  (d)(3)(iii),  (B)(1), 
and  (2)),  and  (f)  through  (m)  for  each 
employee  required  by  this  section  to  use 
a  respirator. 

***** 

(D*  *  * 

(2)  *  *  * 

(ii)  The  employer  shall  train  each 
employee  who  is  potentially  exposed  to 
BD  at  or  above  the  action  level  or  the 
STEL  in  accordance  with  the 
requirements  of  this  section.  The 
employer  shall  institute  a  training 
program,  ensure  employee  participation 
in  the  program,  and  maintain  a  record 
of  the  contents  such  program. 
***** 

27.  In  section  1910.1052,  paragraphs 
(g)(1)  introductory  text  and  (g)(2)(i)  are 
revised  to  read  as  follows: 

§  1 91 0.1 052  Methylene  chloride. 
***** 

(g)*  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134  (b)  through 
(m)  (except  (d)(l)(iii)),  for  each 
employee  required  by  this  section  to  use 
a  respirator. 

***** 

PART  1915— [AMENDED] 

28.  The  authority  citation  for  part 
1915  is  revised  to  read  as  follows: 

Authority:  Section  41,  Longshore  and 
Harbor  Workers’  Compensation  Act  (33 


U.S.C.  941):  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor’s 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  6-96  (62  FR  111),  3-2000  (65  FR 
50017),  5-2002  (67  FR  65008),  or  5-2007  (72 
FR  31160)  as  applicable;  29  CFR  Part  1911. 

Subpart  A — [Amended] 

29.  A  new  section  1915.9  is  added,  to 
read  as  follows: 

§  1915.9  Compliance  duties  owed  to  each 
employee. 

(a)  Personal  protective  equipment. 
Standards  in  this  part  requiring  the 
employer  to  provide  personal  protective 
equipment  (PPE),  including  respirators, 
because  of  hazards  to  employees  impose 
a  separate  compliance  duty  to  each 
employee  covered  by  the  requirement. 
The  employer  must  provide  PPE  to  each 
employee  required  to  use  the  PPE,  and 
each  failure  to  provide  PPE  to  an 
employee  may  be  considered  a  separate 
violation. 

(b)  Training.  Standards  in  this  part 
requiring  training  on  hazards  and 
related  matters,  such  as  standards 
requiring  that  employees  receive 
training  or  that  the  employer  train 
employees,  provide  training  to 
employees,  or  institute  or  implement  a 
training  progrcun,  impose  a  separate 
compliance  duty  to  each  employee 
covered  by  the  requirement.  The 
employer  must  train  each  affected 
employee  in  the  manner  required  by  the 
standard,  and  each  failure  to  train  an 
employee  may  be  considered  a  separate 
violation. 

Subpart  Z — [Amended] 

30.  In  section  1915.1001,  paragraphs 
(h)(1)  introductory  text,  (h)(3)(i),  and 
(k)(9)(i),  are  revised  to  read  as  follows: 

§1915.1001  Asbestos. 
***** 

(h)  *  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  in  the 
following  circumstances; 
***** 

(3)  *  *  * 

(i)  Where  respirator  use  is  required  by 
this  section,  the  employer  shall  institute 
a  respiratory  protection  program  in 
accordance  with  §  1910.134(b),  (d),  (e), 
and  (f)  for  each  employee  required  by 
this  section  to  use  a  respirator. 
***** 

(k)*  *  * 

(9)  *  *  * 
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(i)  The  employer  shall  train  each 
employee  who  is  likely  to  be  exposed  in 
excess  of  a  PEL  and  each  employee  who 
performs  Class  I  through  IV  asbestos 
operations  in  accordance  with  the 
requirements  of  this  section.  Training 
shall  be  provided  at  no  cost  to  the 
employee.  The  employer  shall  institute 
a  training  program  and  ensure  employee 
participation  in  the  program. 
***** 

31.  In  section  1915.1026,  paragraphs 
(fKl)  introductory  text  and  (f)(2)  are 
revised  to  read  as  follows: 

§  1 91 5.1 026  Chromium  (IV). 
***** 

(f)*  *  * 

(1)  General.  Where  respiratory 
protection  is  required  by  this  section, 
the  employer  must  provide  each 
employee  an  appropriate  respirator  that 
complies  with  the  requirements  of  this 
paragraph.  Respiratory  protection  is 
required  during: 

***** 

(2)  Respiratory  Protection  Program. 
Where  respirator  use  is  required  by  this 
section,  the  employer  shall  institute  a 
respiratory  protection  program  in 
accordance  with  §  1910.134  for  each 
employee  required  to  use  a  respirator. 
***** 

PART  1917— [AMENDED] 

32.  The  authority  citation  for  part 
1917  is  revised  to  read  as  follows: 

Authority:  Section  41,  Longshore  and 
Harbor  Workers’  Compensation  Act  (33 
U.S.C.  941):  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor’s 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  6-96  (62  FR  111),  3-2000  (65  FR 
50017),  5-2002  (67  FR  65008),  or  5-2007  (72 
FR  31160)  as  applicable;  29  CFR  Part  1911. 

Subpart  A — [Amended] 

33.  A  new  section  1917.5  is  added,  to 
read  as  follows: 

§  1917.5  Compliance  duties  owed  to  each 
employee. 

(a)  Personal  protective  equipment. 
Standards  in  this  part  requiring  the 
employer  to,  provide  personal  protective 
equipment  (PPE),  including  respirators, 
because  of  hazards  to  employees  impose 
a  separate  compliance  duty  to  each 
employee  covered  by  the  requirement. 
The  employer  must  provide  PPE  to  each 
employee  required  to  use  the  PPE,  and 
each  failure  to  provide  PPE  to  an 
employee  may  be  considered  a  separate 
violation. 

(b)  Training.  Standards  in  this  part 
requiring  training  on  hazards  and 


related  matters,  such  as  standards 
requiring  that  employees  receive  ' 
training  or  that  the  employer  train 
employees,  provide  training  to 
employees,  or  institute  or  implement  a 
training  program,  impose  a  separate 
compliance  duty  to  each  employee  ' 
covered  by  the  requirement.  The 
employer  must  train  each  affected 
employee  in  the  manner  required  by  the 
standard,  and  each  failure  to  train  an 
employee  may  be  considered  a  separate 
violation. 

PART  1918— [AMENDED] 

34.  The  authority  citation  for  part 
1918  is  revised  to  read  as  follows: 

Authority:  Section  41,  Longshore  and 
Harbor  Workers’  Compensation  Act  (33 
U.S.C.  941);  Sections  4,  6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor’s 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  6-96  (62  FR  111),  3-2000  (65  FR 
50017),  5-2002  (67  FR  65008),  or  5-2007  (72 
FR  31160)  as  applicable:  29  CFR  Part  1911. 

Subpart  A — [Amended] 

35.  A  new  section  1918.5  is  added,  to 
read  as  follows: 

§  1 91 8.5  Compliance  duties  owed  to  each 
employee. 

(a)  Personal  protective  equipment. 
Standards  in  this  part  requiring  the 
employer  to  provide  personal  protective 
equipment  (PPE),  including  respirators, 
because  of  hazards  to  employees  impose 
a  separate  compliance  duty  to  each 
employee  covered  by  the  requirement. 
The  employer  must  provide  PPE  to  each 
employee  required  to  use  the  PPE,  and 
each  failure  to  provide  PPE  to  an 
employee  may  be  considered  a  separate 
violation. 

(b)  Training.  Standards  in  this  part 
requiring  training  on  hazards  and 
related  matters,  such  as  standards 
requiring  that  employees  receive 
training  or  that  the  employer  train 
employees,  provide  training  to 
employees,  or  institute  or  implement  a 
training  program,  impose  a  separate 
compliance  duty  to  each  employee 
covered  by  the  requirement.  The 
employer  must  train  each  affected 
employee  in  the  manner  required  by  the 
standard,  and  each  failure  to  train  an 
employee  may  be  considered  a  separate 
violation. 

PART  1926— [AMENDED] 

Subpart  C — [Amended] 

36.  The  authority  citation  for  subpart 
C  of  29  CFR  part  1926  is  revised  to  read 
as  follows: 


Authority:  Sec.  3704,  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C.  333); 
secs.  4,  6,  and  8,  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653,  655,  657); 
Secretary  of  Labor’s  Order  No.  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736),  6-96  (62  FR  111),  or  5-2007  (72  FR 
31160)  as  applicable;  and  29  CFR  part  1911. 

37.  In  section  1926.20,  a  new 
paragraph  (f)  is  added  to  read  as  follows; 

§  1 926.20  General  safety  and  health 
provisions. 

***** 

(f)  Compliance  duties  owed  to  each 
employee.  (1)  Personal  protective 
equipment.  Standards  in  this  part 
requiring  the  employer  to  provide 
personal  protective  equipment  (PPE), 
including  respirators,  because  of 
hazards  to  employees  impose  a  separate- 
compliance  duty  to  each  employee 
covered  by  the  requirement.  The 
employer  must  provide  PPE  to  each 
employee  required  to  use  the  PPE,  and 
each  failure  to  provide  PPE  to  an 
employee  may  be  considered  a  separate 
violation. 

(2)  Training.  Standards  in  this  part 
requiring  training  on  hazards  and 
related  matters,  such  as  standards 
requiring  that  employees  receive 
training  or  that  the  employer  train 
employees,  provide  training  to 
employees,  or  institute  or  implement  a 
training  program,  impose  a  separate 
compliance  duty  to  each  employee 
covered  by  the  requirement.  The 
employer  must  train  each  affected 
employee  in  the  manner  required  by  the 
standard,  and  each  failure  to  train  an 
employee  may  be  considered  a  separate 
violation. 

Subpart  D — [Amended] 

38.  The  authority  citation  for  subpart 
D  of  29  CFR  part  1926  is  revised  to  read 
as  follows: 

Authority:  Section  3704  of  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  3701  et  seq.);  Sections  4,  6,  and  8  of 
the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  653,  655,  and  657);  Secretary 
of  Labor’s  Orders  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  9-83  (48  FR  35736),  1-90  (55 
FR  9033),  6-96  (62  FR  111),  3-2000  (62  FR 
50017),  5-2002  (67  FR  650008);  or  5-2007 
(72  FR  31160)  as  applicable;  and  29  CFR  part 
11. 

Sections  1926.58, 1926.59,  1926.60,  and 
1926.65  also  issued  under  5  U.S.C.  553  and 
29  CFR  part  1911. 

Section  1926.62  of  29  CFR  also  issued 
under  section  1031  of  the  Housing  and 
Community  Development  Act  of  1992  (42 
U.S.C.  4853). 

Section  1926.65  of  29  CFR  also  issued 
under  section  126  of  the  Superfund 
Amendments  and  Reauthorization  Act  of 
1986,  as  amended  (29  U.S.C.  655  note),  and 
5  U.S.C.  553. 
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39.  In  section  1926.60,  paragraph 
(i)(l)  introductory  text  and  {i){2)  are 
revised  to  read  as  follows; 

§  1 926.60  Methylenedianiline. 

★  *  *  ★  * 

(i)*  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 

■k  it  it  It  it 

(2)  Respirator  program.  The  employer 
must  implement  a  respiratory  protection 
program  in  accordance  with 

§  1910.134(b)  through  (d)  (except 
(d)(l)(iii)),  and  (f)  through  (m)  for  each 
employee  required  by  this  section  to  use 
a  respirator. 

***** 

40.  In  section  1926.62,  paragraphs 
(f)(1)  introductory  text,  (f)(2)(i),  and 

(l) (l)(ii)  are  revised  to  read  as  follows: 

§1926.62  Lead. 

***** 

(f)  *  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134(b)  through 
(d)  (except  (d)(l)(iii)),  and  (fl  through 

(m)  for  each  employee  required  by  this 
section  to  use  a  respirator. 
***** 

(D*  *  * 

(ii)  The  employer  shall  train  each 
employee  who  is  subject  to  exposure  to 
lead  at  or  above  the  action  level  on  any 
day,  or  who  is  subject  to  exposure  to 
lead  compounds  which  may  cause  skin 
or  eye  irritation  (e.g.,  lead  eursenate,  lead 
azide),  in  accordance  with  the 
requirements  of  this  section.  The 
employer  shall  institute  a  training 
program  and  ensure  employee 
participation  in  the  program. 
***** 

Subpart  R — [Amended] 

41.  The  authority  citation  for  subpart 
R  of  29  CFR  part  1926  is  revised  to  read 
as  follows: 

Authority:  Sec.  3704,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  Sec.  4,  6,  and  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655,  657);  Secretary  of  Labor’s 
Order  No.  3-2000  (65  FR  50017),  No.  5-2002 


(67  FR  65008),  or  No.  5-2007  (72  FR  31160) 
as  applicable;  and  29  CFR  part  1911. 

42.  In  section  1926.761,  paragraph  (b) 
is  revised  to  read  as  follows: 

§1926.761  Training. 
***** 

(b)  Fall  hazard  training.  The  employer 
shall  train  each  employee  exposed  to  a 
fall  hazard  in  accordance  with  the 
requirements  of  this  section.  The 
employer  shall  institute  a  training 
program  and  ensure  employee 
participation  in  the  program. 
***** 

Subpart  Z — [Amended] 

43.  The  authority  citation  for  subpart 
Z  of  29  CFR  part  1926  is  revised  to  read 
as  follows: 

Authority:  Section  3704  of  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  3701  et  seq.);  Sections  4,  6,  and  8  of 
the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  653,  655.  657);  Secretary  of 
Labor’s  Orders  12-71  (36  FR  8754),  8-76  (41 
FR  25059),  9-83  (48  FR  35736),  1-90  (55  FR 
9033),  6-96  (62  FR  111),  3-2000  (62  FR 
50017),  5-2002  (67  FR  65008),  or  5-2007  (71 
FR  31160),  as  applicable;  and  29  CFR  part  11. 

Section  1926.1102  of  29  CFR  not  issued 
under  29  U.S.C.  655  or  29  CFR  part  1911; 
also  issued  under  5  U.S.C.  553. 

44.  In  section  1926.1101,  paragraphs 
(h)(1)  introductory  text,  (h)(2),  and 

(k)(9)(i)  are  revised  to  read  as  follows: 

§1926.1101  Asbestos. 
***** 

(h) ’  *  *  *  " 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during:  ,, 

*  *  *  *  '  * 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134(b)  through 
(d)  (except  (d)(l)(iii)),  and  (f)  through 
(m)  for  each  employee  required  by  this 
section  to  use  a  respirator. 
***** 

(k)  *  *  * 

(9)  *  *  * 

(i)  The  employer  shall  train  each 
employee  who  is  likely  to  be  exposed  in 
excess  of  a  PEL,  and  each  employee  who 
performs  Class  I  through  IV  asbestos 
operations,  in  accordance  with  the 
requirements  of  this  section.  Such 
training  shall  be  conducted  at  no  cost  to 
the  employee.  The  employer  shall 
institute  a  training  program  and  ensure 
employee  participation  in  the  program. 

*  *  ,•  ^  *  *  *  .  j 


45.  In  section  1926.1126,  paragraphs 

(f) (1)  introductory  text  and  (f)(2)  are 
revised  to  read  as  follows; 

§  1926.1 126  Chromium  (IV). 
***** 

(f) *  *  * 

(1)  General.  Where  respiratory 
protection  is  required  by  this  section, 
the  employer  must  provide  each 
employee  an  appropriate  respirator  that 
complies  with  the  requirements  of  this 
paragraph.  Respiratory  protection  is 
required  during: 

***** 

(2)  Respiratory  protection  program. 
Where  respirator  use  is  required  by  this 
section,  the  employer  shall  institute  a 
respiratory  protection  program  in 
accordance  with  §  1910.134  for  each 
employee  required  to  use  a  respirator. 

*  *  *  *  * 

46.  In  section  1926.1127,  paragraphs 

(g) (1)  introductory  text,  (g)(2)(i),  and 
(m)(4)(i)  are  revised  to  read  as  follows: 

§1926.1127  Cadmium. 
***** 

(g) *  *  * 

(1)  General.  For  employees  who  use 
respirators  required  by  this  section,  the 
employer  must  provide  each  employee 
an  appropriate  respirator  that  complies 
with  the  requirements  of  this  paragraph. 
Respirators  must  be  used  during: 
***** 

(2)  *  *  * 

(i)  The  employer  must  implement  a 
respiratory  protection  program  in 
accordance  with  §  1910.134(b)  through 
(d)  (except  (d)(l)(iii)),  and  (f)  through 

(m)  for  each  employee  required  by  this 
section  to  use  a  respirator. 
***** 

(m)  *  *  * 

***** 

(4)  *  *  * 

(i)  The  employer  shall  train  each 
employee  who  is  potentially  exposed  to 
cadmium  in  accordance  with  the 
requirements  of  this  section.  The 
employer  shall  institute  a  training 
program,  ensure  employee  participation 
in  the  program,  and  maintain  a  record 
of  the  contents  of  the  training  program. 
***** 

(FR  Doc.  E8-18991  Filed  8-18-08;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

[EPA-HQ-OW-2008-0495;  FRL-8706-8] 

Withdrawal  of  the  Federal  Water 
Quality  Standards  Use  Designations 
for  Soda  Creek  and  Portions  of  Canyon 
Creek,  South  Fork  Coeur  d’Aiene 
River,  and  Blackfoot  River  in  Idaho 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  take 
direct  final  action  to  withdraw  the 
Federal  water  quality  standards 
designating  cold  water  biota  uses  for 
Soda  Creek  and  portions  of  Canyon 
Creek,  South  Fork  Coeur  d’Alene  River, 
and  Blackfoot  River  in  Idaho.  In  July 
1997,  EPA  promulgated  a  Federal  rule 
designating  uses  for  water  bodies  in  the 
State  of  Idaho,  including  the  designation 
of  cold  water  biota  for  Soda  Creek,  and 
portions  of  Canyon  Creek,  South  Fork 
Coeur  d’Alene  River,  and  Blackfoot 
River,  with  the  exception  of  any  portion 
in  Indian  country.  These  Federal  water 
quality  standards  designating  cold  water 
biota  uses  are  no  longer  necessary  since 
EPA  approved  Idaho’s  adopted  uses  that 
result  in  protection  for  cold  water  biota. 
EPA  is  also  withdrawing  the  water 
quality  standards  variance  provision 
applicable  to  these  uses  (40  CFR 
131.33(d)),  because  this  provision  is  no 
longer  necessary  with  the  withdrawal  of 
the  Federal  water  quality  standards 
designating  these  uses. 

DATES:  Written  comments  must  be 
received  by  September  18,  2008. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OW-2008-0495,  by  one  of  the  following 
methods: 

•  www.reguIations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  E-mail:  ow-docket@epa.gov 

•  Mail  to  either:  Water  Docket,  U.S. 
Environmental  Protection  Agency, 
Mailcode:  2822T,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460  or 
Lisa  Macchio,  U.S.  EPA,  Region  10, 
Mailcode:  OWW-131,  1200  Sixth 
Avenue,  Suite  900,  Seattle,  Washington 
98101,  Attention:  Docket  ID  No.  EPA- 
HQ-OW-2008-0495. 

•  Hand  Delivery:  EPA  Docket  Center, 
EPA  West  Room  3334,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20004  or  Lisa  Macchio,  U.S.  EPA, 
Region  10,  1200  Sixth  Avenue,  Suite 
900,  Seattle,  WA  98101,  Attention 
Docket  ID  No.  EPA-HQ-OW-2008- 


0495.  Such  deliveries  are  only  accepted 
during  the  Docket’s  normal  hours  of 
operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OW-2008- 
0495.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.reguIations.gov 
or  e-mail.  The  www.regulations.gov  Web 
site  is  an  “anonymous  access’’  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  e-mail 
comment  directly  to  EPA  without  going 
through  www.regulations.gov  your  e- 
mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
emd  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.reguIations.gov  or  in  hard  copy  at 
two  docket  facilities.  The  OW  Docket 
Center  is  open  from  8:30  until  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  OW  Docket  Center 
telephone  number  is  (202)  566-2426, 
and  the  Docket  address  is  OW  Docket, 
EPA  West,  Room  3334,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20004.  The  Public  Reading  Room  is 


open  from  8:30  a.m.  to  4:30  p.m., 

Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744. 
Publicly  available  docket  materials  are 
also  available  in  hard  copy  at  U.S.  EPA, 
Region  10, 1200  Sixth  Avenue,  Suite 
900,  Seattle,  WA  98101.  Docket 
materials  can  be  accessed  from  9  a.m. 
until  3  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  is  (206)  553-1834. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Drake,  U.S.  EPA  Headquculers, 
Office  of  Water,  Mailcode:  4305T,  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460;  telephone 
number:  202-564—2926;  fax  number: 
202-566—0409;  e-mail  address: 
drake.wendy@epa.gov  or  Lisa  Macchio, 
U.S.  EPA,  Region  10,  Mailcode:  OWW- 
131,  1200  Sixth  Avenue,  Suite  900, 
Seattle,  Washington  98101;  telephone 
number:  206-553-1834;  fax  number: 
206-553-0165;  e-mail  address: 
macchio.lisa@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  concerns  EPA’s  withdrawal  of  the 
Federal  water  quality  standards 
designating  cold  water  biota  uses  for 
Soda  Creek  and  portions  of  Canyon 
Creek,  South  Fork  Coeur  d’Alene  River, 
and  Blackfoot  River  in  Idaho.  In  the 
“Rules  and  Regulations’’  section  of  this 
.Federal  Register,  we  are  withdrawing 
the  Federal  water  quality  standards 
designating  cold  water  biota  uses  for 
Soda  Creek  and  portions  of  Canyon 
Creek,  South  Fork  Coeur  d’Alene  River, 
and  Blackfoot  River  in  Idaho  and  the 
water  quality  standards  variance 
provision  related  to  these  uses  as  a 
direct  final  rule  without  a  prior 
proposed  rule.  If  we  receive  no  adverse 
comment,  we  will  not  take  further 
action  on  this  proposed  rule. 

In  July  1997,  EPA  promulgated  a 
Federal  rule  designating  uses  for  water 
bodies  in  the  State  of  Idaho,  including 
the  designation  of  cold  water  biota  for 
Soda  Creek,  and  portions  of  Canyon 
Creek,  Sputh  Fork  Coeur  d’Alene  River, 
and  Blackfoot  River,  with  the  exception 
of  any  portion  in  Indian  country  (62  FR 
41183,  July  31,  1997).  In  March  2000, 
Idaho  adopted  a  revised  use  for  a 
segment  of  Blackfoot  River,  which 
changed  from  “Protected  for  Future 
Use”  to  undesignated.  In  Idaho, 
undesignated  waters  are  protected  for 
all  recreational  use  in  and  on  the  water 
and  for  the  propagation  of  fish, 
shellfish,  and  wildlife  (IDAPA 
58.01.02.101.01).  In  March  2002,  Idaho 
adopted  a  use  designation  of  cold  water 
biota  for  segments  of  Canyon  Creek  and 
South  Fork  Coeur  d’Alene  River.  In 
March  2006,  Idaho  adopted  a  revised 
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use  for  Soda  Creek,  which  changed  from 
“NONE”  to  undesignated.  As  described 
in  the  undesignated  surface  waters 
provision  of  Idaho’s  Water  Quality 
Standards  (IDAPA  58.01.02.101.01a), 
the  Idaho  Department  of  Environmental 
Quality  (IDEQ)  applies  cold  water 
aquatic  life  criteria  to  undesignated 
waters  because  it  is  presumed  that  most 
waters  in  the  State  will  support  cold 
water  aquatic  life.  Thus,  cold  water 
aquatic  life  criteria  now  apply  to  Soda 
Creek  and  the  segment  of  the  Blackfoot 
River.  EPA  approved  Idaho’s  revised 
water  quality  standards  for  segments  of 
Canyon  Creek  and  South  Fork  Coeur 
d’Alene  River  on  June  24,  2005,  and  for 
Soda  Creek  on  August  15,  2006.  EPA 
approved  Idaho’s  revised  water  quality 
standards  for  the  segment  of  the 
Blackfoot  River,  except  for  any  portion 
in  Indian  country,  on  August  22,  2006. 
Thus,  the  Federal  water  quality 
standards  designating  Soda  Creek  and 
portions  of  Canyon  Creek,  South  Fork 
Coeur  d’Alene  River,  and  Blackfoot 
River  for  cold  water  biota  use  (40  CFR 
131.33(b))  is  no  longer  necessary,  and 
EPA  is  withdrawing  it  with  this  action. 
EPA  is  also  withdrawing  the  water 
quality  standards  variance  provision 
applicable  to  these  uses  (40  CFR 
131.33(d)),  because  this  provision  is  no 
longer  necessary  with  the  withdrawal  of 
the  Federal  water  quality  standards 
designating  these  uses. 


For  further  information,  including  the 
regulatory  text  and  various  statutes  and 
executive  orders  that  require  findings 
for  rulemakings,  please  see  the 
information  provided  in  the  direct  final 
rule  titled,  “Withdrawal  of  the  Federal 
Water  Quality  Standards  Use 
Designations  for  Soda  Creek  and 
Portions  of  Canyon  Creek,  South  Fork 
Coeur  d’Alene  River,  and  Blackfoot 
River  in  Idaho”  located  in  the  “Rules 
and  Regulations”  section  of  this  Federal 
Register  publication. 

I.  Why  EPA  Is  Issuing  This  Proposed 
Rule 

This  document  proposes  to  withdraw 
the  Federal  water  quality  standards 
designating  cold  water  biota  uses  for 
Soda  Creek  and  portions  of  Canyon 
Creek,  Blackfoot  River,  and  South  Fork 
Coeur  d’Alene  River  in  Idaho.  We  have 
published  a  direct  final  rule 
withdrawing  the  Federal  water  quality 
standards  designating  the  cold  water 
biota  uses  in  the  “Rules  and 
Regulations”  section  of  this  Federal 
Register  because  we  view  this  as  a 
noncontroversial  action  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  action  in 
the  preamble  to  the  direct  final  rule. 

If  we  receive  no  adverse  comment,  we 
will  not  take  further  action  on  this 
proposed  rule.  If  we  receive  adverse 
comment,  we  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  We 
would  address  all  public  comments  in 


any  subsequent  final  rule  based  on  this 
proposed  rule. 

We  do  not  intend  to  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  For  further 
information,  please  see  the  information 
provided  in  the  ADDRESSES  section  of 
this  document. 

II.  What  Entities  May  Be  Affected  by 
This  Action? 

Citizens  concerned  with  water  quality 
in  Idaho  may  be  interested  in  this 
rulemaking.  Entities  discharging 
pollutants  to  Soda  Creek,  Canyon  Creek, 
South  Fork  Coeur  d’Alene,  and 
Blackfoot  River  in  Idaho  could  be 
indirectly  affected  by  this  rulemaking 
because  water  quality  standards  are 
used  in  determining  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  limits.  Because  this  action 
withdraws  the  Federal  water  quality 
standards  designating  cold  water  biota 
uses  that  are  no  longer  necessary  since 
EPA  approved  Idaho’s  adopted  uses  that 
result  in  protection  for  cold  water  biota, 
the  effect  of  this  rulemaking  may  only 
occur  when  entities  seek  variances  to 
water  quality  standards.  Entities  seeking 
variances  from  use  designations  on 
these  waters  will  now  apply  to  the  state, 
and  EPA  will  act  on  the  state’s  decision 
to  grant  the  variance. 

Categories  and  entities  that  may 
ultimately  be  affected  include: 


Category 

Examples  of  potentially  affected  entities 

Industry . 

Municipalities  . 

Industries  discharging  pollutants  to  Soda  Creek,  Canyon  Creek,  South  Fork  Coeur  d’Alene  River,  and  Blackfoot 
River  in  Idaho. 

Publicly  owned  treatment  works  discharging  pollutants  to  Soda  Creek,  Canyon  Creek,  South  Fork  Coeur  d’Alene 

I  River,  and  Blackfoot  River  in  Idaho. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  NPDES  regulated 
entities  likely  to  be  affected  by  this 
action.  This  table  lists  the  types  of 
entities  that  EPA  is  now  aware  could 
potentially  be  affected  by  this  action. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control.  Water  quality 
standards. 

Dated:  August  13,  2008. 

Stephen  L.  Johnson, 

Administrator. 

[FR  Doc.  E8-19199  Filed  8-18-08;  8:45  am] 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  02-6;  FCC  08-173] 

Schools  and  Libraries  Universal 
Service  Support  Mechanism 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  document,  the 
Commission  seeks  comment  on  whether 
certain  services  should  be  designated  as 
eligible  for  funding  under  the  schools 
and  libraries  universal  service  support 
mechanism,  also  known  as  the  E-rate 
program.  The  Commission  also  seeks 
comment  on  whether  to  retain 
interconnected  Voice  over  Internet 


Protocol  (interconnected  VoIP)  as  an 
eligible  service  for  future  funding  years. 

DATES:  Comments  are  due  on  or  before 
September  18,  2008.  Reply  comments 
are  due  on  or  before  October  3,  2008. 

ADDRESSES:  You  may  submit  comments, 
identified  by  CC  Docket  No.  02-6,  by 
any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Federal  Communications 
Commission’s  Web  Site:  http:// 
www.fcc.gov/cgb/ecfs/.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  ecfs@fcc.gov,  and  iimlude 
the  following  words  in  the  body  of  the 
message,  “get  form.”  A  sample  form  and 
directions  will  be  sent  in  response. 
Include  the  docket  number  in  the 
subject  line  of  the  message. 


Federal  Register/ Vol.  73,  No.  161 /Tuesday,  August  19,  2008 / Proposed  Rules 


48353 


•  Mail:  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554. 

•  People  with  Disabilities:  Contact  the 
FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  by  e-mail:  FCC504@fcc.gov 
or  phone:  202-418-0530  or  TTY  202- 
418-0432. 

For  detailed  instructions  for 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
see  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Bachtell  or  Cara  Voth,  Wireline 
Competition  Bureau, 

Telecommunications  Access  Policy 
Division,  202-418-7400  or  TTY  202- 
418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
02-6,  FCC  08-173,  adopted  July  25, 

2008,  and  released  July  31,  2008.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554.  The 
document  may  also  be  purchased  from 
the  Commission’s  duplicating 
contractor.  Best  Copy  and  Printing,  Inc., 
445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  800- 
378-3160  or  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail  at 
http://www.bcpiweb.com.  It  is  also 
available  on  the  Commission’s  Web  site 
at  http://www.fcc.gov. 

Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

This  document  does  not  contain 
proposed  information  collection(s) 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13.  In 
addition,  therefore,  it  does  not  contain 
any  new  or  modified  “information 
collection  burden  for  small  business 
concerns  with  fewer  than  25 
employees,’’  pursuant  to  the  Small 
Business  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  see  44  U.S.C. 
3506(c)(4). 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

Introduction 

1.  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  we  seek  comment 
on  whether  certain  services  should  be 
designated  as  eligible  for  funding  under 
the  schools  and  libraries  universal 
service  support  mechanisni,  also  known 
as  the  E-rate  program.  We  seek  comment 


on  whether,  beginning  in  Funding  Year 
2009,  the  Eligible  Services  List  (ESL) 
should  include  filtering  software,  a 
broader  classification  of  basic  telephone 
service,  dark  fiber,  text  messaging, 
firewall  service,  anti-virus/ anti-spam 
software,  scheduling  services,  telephone 
broadcast  messaging,  and  certain 
wireless  Internet  access  applications.  In 
addition,  we  seek  comment  on  whether 
to  retain  interconnected  Voice  over 
Internet  Protocol  (interconnected  VoIP) 
as  an  eligible  service  for  future  funding 
years.  During  the  pleading  cycles 
established  for  the  Funding  Years  2007 
and  2008  ESLs,  numerous  parties 
commented  on  the  need  to  make  these 
services  eligible  for  E-rate  program 
discounts.  We  now  seek  comment  on 
whether  these  services  may  be 
supported  and  whether  support  for 
these  services  will  encourage  access  to 
advanced  telecommunications  and 
information  services  for  public  and  non¬ 
profit  elementary  and  secondary  school 
classrooms  and  libraries. 

Background 

2.  Under  the  E-rate  program,  eligible 
schools,  libraries,  and  consortia  that 
include  eligible  schools  and  libraries 
may  receive  discounts  for  eligible 
telecommunications  services,  Internet 
access,  and  internal  connections. 

Section  254  of  the  Communications  Act 
of  1934,  as  amended  (the  Act),  gives  the 
Commission  the  authority  to  designate 
“telecommunications  services’’  and 
certain  additional  services  eligible  for 
support  under  the  E-rate  program.  The 
Commission  has  also  determined  that  it 
has  the  authority  to  designate  services 
eligible  for  schools  and  libraries  support 
as  part  of  its  authority  to  enhance,  to  the 
extent  technically  feasible  and 
economically  reasonable,  access  to 
advanced  telecommunications  and 
information  services  for  all  public  and 
non-profit  elementary  and  secondary 
school  classrooms  and  libraries. 

3.  Since  the  initial  implementation  of 
the  E-rate  program  in  1998,  the 
Universal  Service  Administrative 
Company  (USAC)  has  developed 
various  procedures  and  guidelines, 
consistent  with  the  Commission’s  rules 
and  requirements,  for  applicants  to 
ensure  that  funding  is  provided  only  for 
eligible  services.  The  ESL  indicates 
whether  specific  products  or  services 
are  eligible  to  receive  discounts  under 
the  E-rate  program.  The  ESL  is  divided 
into  several  categories — 
telecommunications  service,  Internet 
access,  internal  connections,  basic 
maintenance  of  internal  connections, 
and  miscellaneous. 

4.  On  December  23,  2003,  the 
Commission  adopted  §  54.522  of  its 


rules,  formalizing  the  process  for 
updating  the  ESL  for  the  E-rate  program. 
Specifically,  §  54.522  requires  the 
Commission  to  seek  comment  on 
USAC’s  proposed  ESL  and  to  issue  a 
Public  Notice  attaching  the  final  ESL  for 
the  upcoming  funding  year  at  least  60 
days  prior  to  the  opening  of  the  funding 
window  for  the  E-rate  program. 

5.  Pursuant  to  the  Commission’s  rules, 
the  Commission  released  Public  Notices 
seeking  comment  on  USAC’s  proposed 
ESL  for  Funding  Years  2007  and  2008. 

In  revising  the  2007  and  2008  ESLs,  we 
noted  that  the  proceedings  were  limited 
to  determining  what  services  are  eligible 
under  the  Commission’s  current  rules 
and  were  not  intended  to  be  a  vehicle 
for  changing  eligibility  rules.  Therefore, 
we  indicated  that  those  comments  not 
addressed  in  the  ESLs  may  be  more 
appropriately  filed  for  the  Commission’s 
consideration  in  the  general  docjset  for 
the  E-rate  program. 

Discussion 

6.  In  this  NPRM,  we  seek  comment  on 
a  number  of  issues  raised  by  the 
commenters  that  may  not  have  been 
addressed  as  part  of  the  ESL  process  for 
Funding  Year  2008  or  prior  years. 
Specifically,  we  seek  comment  on 
whether  to  include  interconnected  VoIP 
service,  filtering,  dark  fiber,  and  other 
services  in  the  ESL,  in  future  funding 
years.  We  also  seek  comment  on  which 
rules,  if  any,  would  need  to  be  amended 
to  effectuate  any  changes  made  as  a 
result  of  this  NPRM.  For  instance, 

§§  54.502  and  54.503  describe  services 
that  can  be  provided  by 
telecommunications  carriers  while 
§  54.517  describes  what  services  can  be 
provided  by  non-telecommunications 
carriers.  Should  we  reorganize  or 
restructure  the  rules  relating  to  the 
eligible  services  and  the  ESL  to  better 
inform  applicants  of  which  services  are 
supported? 

Interconnected  VoIP  Service 

7.  Interconnected  VoIP  service  is 
defined  as  a  service  that:  (1)  Enables 
real-time,  two-way  voice 
communications:  (2)  requires  a 
broadband  connection  from  the  user’s 
location:  (3)  requires  Internet  protocol- 
compatible  customer  premises 
equipment  (CPE):  and  (4)  permits  users 
generally  to  receive  calls  that  originate 
on  the  public  switched  telephone 
network  and  to  terminate  calls  to  the 
public  switched  telephone  network. 

8.  The  Commission  has  addressed 
interconnected  VoIP  services  in  various 
contexts  other  than  E-rate  eligible 
services  in  recent  years.  In  June  2006, 
the  Commission  established  universal 
service  obligations  for  providers  of 
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interconnected  VoIP  service.  The 
Commission  required  providers  of 
interconnected  VoIP  services  to 
contribute  to  the  Universal  Service 
Fund  (USF)  on  an  interim  basis  in  order 
to  sustain  the  USF,  but  the  Commission 
did  not  classify  interconnected  VoIP 
service  as  either  a  telecommunications 
service  or  an  information  service.  It  did, 
however,  for  purposes  of  finding 
permissive  authority  under  section 
254(d)  of  the  Act,  find  that 
interconnected  VoIP  providers  are 
providers  of  interstate 
telecommunications.  In  2007,  the 
Commission  also  extended  local  number 
portability  obligations  to  interconnected 
VoIP  providers  and  extended  the 
disability  access  requirements  that 
currently  apply  to  telecommunications 
service  providers  and  equipment 
manufacturers  to  interconnected  VoIP 
providers. 

9.  Consistent  with  these  recent 
Commission  actions,  interconnected 
VoIP  service  was  included  as  an  eligible 
service  in  the  2007  and  2008  ESLs.  The 
Commission  has  not  yet  determined  if 
interconnected  VoIP  services  are 
telecommunications  services  or 
information  services.  Consequently,  the 
2007  and  2008  ESLs  listed 
interconnected  VoIP  services  under  the 
“Miscellaneous”  category. 

10.  As  established  by  section  254(c)(3) 
of  the  Act,  the  Commission  may 
designate  additional  services  for 
universal  service  support.  Furthermore, 
the  Act  also  authorizes  the  Commission 
to  establish  competitively  neutral  rules 
to  enhance  access  to  advanced 
telecommunications  and  information 
services.  We  tentatively  conclude  that 
interconnected  VoIP  service  should  be 
designated  as  a  supported  service  for  the 
E-rate  program  in  future  funding  years. 
Because  the  Commission  required 
interconnected  VoIP  service  providers 
to  contribute  to  the  USF,  the  policy  of 
competitive  neutrality  would  support  a 
finding  that  providers  of  interconnected 
VoIP  services  should  also  be  able  to 
participate  in  the  universal  service  E- 
rate  program  and,  consequently,  that 
interconnected  VoIP  service  be  included 
in  the  ESL.  We  also  agree  with 
commenters  that  the  inclusion  of 
interconnected  VoIP  service  as  an 
eligible  service  enhances  the  options 
available  to  schools  and  libraries  to 
effectuate  meaningful  communications 
among  parents,  teachers,  and  school  and 
libreuy  administrators. 

11.  We  tentatively  conclude  that  it  is 
administratively  and  operationally 
appropriate  for  interconnected  VoIP 
service  requests  to  be  processed  as  a 
Priority  1  service.  We  seek  comment  on 
this  tentative  conclusion.  If 


interconnected  VoIP  service  is  deemed 
an  eligible  service,  we  also  seek 
comment  on  how  USAC  would 
implement  this  tentative  conclusion. 

For  example,  is  it  appropriate  for 
applicants  to  label  interconnected  VoIP 
service  as  an  Internet  access  service 
when  applying  for  E-rate  program 
funding?  If  so,  should  w’e  require 
applicants  requesting  funding  for 
interconnected  VoIP  services  to  certify 
to  Children’s  Internet  Protection  Act 
(CIPA)  requirements?  All  schools  and 
libraries  seeking  funding  for  Internet 
access  or  internal  connections  under  the 
E-rate  program  must  have  technology 
that  blocks  or  filters  Internet  access  to 
obscenity,  pornography,  and  material 
deemed  harmful  to  minors  under  the 
CIPA.  Applicants  seeking  funding  only 
for  telecommunications  services  do  not 
have  to  comply  with  CIPA.  Should  we 
require  applicants  requesting  funding 
for  interconnected  VoIP  services  to 
comply  with  CIPA  if  the  applicant  does 
not  also  receive  E-rate  funds  for  Internet 
access,  Internet  service,  or  internal 
connections?  As  noted  earlier,  the  2008 
ESL  identifies  interconnected  VoIP 
service  under  the  miscellaneous 
category.  As  the  Commission  explained 
in  the  VoIP  911  Order,  customers  who 
purchase  interconnected  VoIP  service 
receive  a  service  that  “enables  a 
customer  to  do  everything  (or  nearly 
everything)  the  customer  could  do  using 
an  analog  telephone.”  We  therefore  seek 
comment  on  whether  “Miscellaneous” 
is  the  appropriate  category  for 
interconnected  VoIP  services  or  if 
another  category  would  be  more 
appropriate.  If  a  commenter  believes 
that  another  category  is  more 
appropriate,  we  ask  that  the  commenter 
identify  the  appropriate  category  and 
explain  why  such  category  is  more 
appropriate.  Finally,  we  seek  comment 
on  the  effect,  if  any,  that  the  removal  of 
interconnected  VoIP  service  from  the 
2009  ESL  would  have  on  the  E-rate 
program  or  upon  applicants  that  rely  on 
this  service. 

Filtering  Software 

12.  We  seek  comment  on  whether 
stand-alone  filtering  software  should  be 
funded  under  the  E-rate  program. 
Filtering  software  protects  users  from 
inappropriate  content  by  selectively 
blocking  certain  words  or  Internet  sites. 
In  2001,  the  Commission  determined 
that  CIPA  prohibited  the  use  of  E-rate 
funding  for  filtering  software.  Section 
1721(g)  of  CIPA  states  that  funds  from 
the  Elementary  and  Secondary 
Education  Act  of  1965  or  the  Library 
Services  and  Technology  Act  may  be 
used  to  purchase  filtering  technology 
necessary  to  meet  the  requirements  of 


CIPA,  but  “[n]o  other  sources  of  funds 
for  the  purchase  or  acquisition  of  such 
measures  are  authorized  by  this  title,  or 
the  amendments  made  by  this  title.” 

The  Commission  interpreted  this 
passage  to  mean  that  no  sources  of 
funds  other  than  those  explicitly  listed 
in  CIPA,  which  did  not  include  E-rate 
program  funds,  could  be  used  for  the 
purchase  of  filtering  software  to  comply 
with  CIPA. 

13.  We  seek  comment  on  the 
Commission’s  prior  interpretation  of 
section  1721(g)  of  CIPA  and  whether  it 
should  be  reconsidered.  Specifically, 
parties  are  asked  to  comment  on 
whether  this  provision  explicitly 
prohibits  E-rate  program  funding  from 
being  used  for  filtering  software  or 
whether  the  statute  can  be  interpreted 
so  that  the  Commission  is  not  precluded 
from  funding  filtering  software  through 
the  E-rate  program.  We  also  seek 
comment  on  whether  schools  and 
libraries  have  an  additional  need  for 
subsidized  filtering  services  because 
Congress  requires  content  filtering  for 
the  receipt  of  E-rate  funding.  We  further 
seek  comment  on  whether  making 
filtering  eligible  may  help  streamline 
the  application  review  process  by 
reducing  the  administrative  effort  and 
costs  associated  with  determining 
whether  a  school  or  library  is  seeking  E- 
rate  funding  for  costs  associated  with 
stand-alone  filtering  services.  We  also 
seek  comment  on  whether  classifying 
stand-alone  filtering  services  as  eligible 
for  E-rate  support  would  also  reduce 
confusion  for  applicants. 

Basic  Telephone  Service 

14.  We  seek  comment  on  whether  the 
definition  of  “basic”  telephone  service 
should  be  expanded  to  include 
additional  services  under  the  E-rate 
program.  The  Commission  requires 
participating  schools  and  libraries  to 
base  their  requests  for  discounts  on  an 
approved  technology  plan,  unless  they 
are  seeking  discounts  on  “basic  local, 
cellular,  PCS,  and/or  long  distance 
telephone  service  and/or  voicemail 
only.”  We  seek  comment  on  whether 
the  classification  of  basic  telephone 
service  should  include  services  such  as 
a  Private  Branch  eXchange  (PBX),  key 
systems,  Tl  lines,  and  interconnected 
VoIP  and  Primary  Rate  Interface  (PRI) 
trunk  lines  connecting  a  PBX  to  the 
Public  Switched  Telephone  Network 
(PSTN),  for  the  purpose  of  also 
exempting  these  services  from  the 
technology  plan  requirement.  We  seek 
comment  on  whether  applicants  will 
continue  to  sufficiently  align  their 
funding  requests  with  their  service 
needs  if  we  classify  these  services  as 
“basic”  telephone  service  for  purposes 
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of  eliminating  the  technology  plan 
requirement.  We  seek  comment  on 
whether  it  is  appropriate  to  expand  the 
definition  to  classify  certain  Priority  2 
services  as  “basic”  telephone  service,  a 
Priority  1  service.  Commenters  should 
discuss  how  any  changes  to  the 
definition  of  “basic”  telephone  service 
to  include  certain  Priority  2  services 
affect  the  Commission’s  determination 
that  facilities  located  on  an  applicant’s 
premises  are  presumed  to  be  Priority  2 
internal  connections. 

Dark  Fiber 

15.  We  seek  comment  on  whether 
unlit  (dark)  fiber  should  be  eligible  for 
discounts  imder  the  E-rate  program. 

Dark  fiber  was  conditionally  eligible  for 
E-rate  discounts  prior  to  Funding  Year 
2004.  In  the  Schools  and  Libraries  Third 
Report  and  Order,  FCC  03-323,  released 
in  2003,  however,  the  Commission 
found  that  dark  fiber  was  not  eligible  for 
discounts  and  sought  comment  on 
whether  dark  fiber  should  be  funded 
under  the  E-rate  program.  We  now 
incorporate  that  record  into  this 
proceeding  and  ask  commenters  to 
refresh  the  record  on  whether  dark  fiber 
should  be  included  as  an  eligible 
service.  While  the  statutory 
classification  of  dark  fiber  remains  an 
open  issue,  we  note  that  if  dark  fiber 
were  eligible  for  E-rate  discounts,  the 
service  could  be  supported  under  the 
Act  as  an  “additional”  service,  rather 
than  as  a  “telecommunications  service.” 
As  such,  we  seek  comment  on  whether 
dark  fiber  should  be  classified  under  the 
miscellaneous  category  or  some  other 
category  of  service.  We  also  seek 
comment  on  technological  or  other 
changes  that  have  occurred  since  we  last 
sought  comment  on  this  issue  in  2003. 
Commenters  should  address  whether 
these  changes  alter  the  Commission’s 
prior  conclusion  that  only  a  functioning 
(lit)  fiber  optic  service  provided  by  a 
telecommunications  service  provider  or 
Internet  access  provider  should  be 
eligible  for  E-rate  support. 

Other  Services 

16.  We  seek  comment  on  whether 
several  individual  services — text 
messaging,  firewall,  anti-virus/anti- 
spam  software,  scheduling  services  and 
telephone  broadcast  messaging — should 
be  eligible  for  the  E-rate  program  under 
section  254(c)(3)  of  the  Act.  We  seek 
comment  on  whether  funding  these 
services  through  E-rate  will  encourage 
access  to  advanced  telecommunications 
and  information  services  for  public  and 
non-profit  elementary  and  secondary 
school  classrooms  and  libraries.  We  also 
seek  comment  on  how  schools  and 
libraries  would  use  these  services  and 


whether  the  use  would  be  for 
“educational  purposes,”  as  required  by 
our  rules.  For  the  services  discussed  in 
this  section,  we  seek  comment  on  how 
each  service,  if  it  is  added  to  the  ESL, 
should  be  categorized.  Specifically, 
commenters  should  indicate  whether 
the  service  should  be  categorized  as  a 
telecommunications  service,  Internet 
access  service,  and/or  listed  in  the 
miscellaneous  category.  Should  we 
require  applicants  requesting  funding 
for  the  services  discussed  in  this  section 
to  certify  to  CIPA  requirements?  As 
discussed  above,  we  note  that  all 
schools  and  libraries  seeking  funding  for 
Internet  access  or  internal  connections 
under  the  E-rate  program  must  have 
technology  that  blocks  or  filters  Internet 
access  to  obscenity,  pornography,  and 
material  deemed  harmful  to  minors 
under  the  CIPA.  Applicants  seeking 
funding  only  for  telecommunications 
services  do  not  have  to  comply  with 
CIPA.  Should  we  require  applicants 
requesting  funding  for  the  services 
discussed  in  this  section  to  comply  with 
CIPA  if  the  applicant  does  not  also 
receive  E-rate  funds  for  Internet  access, 
Internet  service,  or  internal 
connections? 

17.  Text  Messaging.  We  seek  comment 
on  whether  text  messaging  should  be  an 
eligible  service.  Text  messaging,  known 
as  short  message  service  or  SMS,  is  a 
service  that  allows  short  messages, 
typically  up  to  160  characters,  to  be  sent 
to  and  from  handheld  wireless  devices. 
We  specifically  seek  comment  on  the 
extent  to  which  SMS  is  functionally 
equivalent  to  e-mail  and  paging  and 
how  the  current  eligibility  of  these  two 
messaging  services  should  affect  our 
treatment  of  text  messaging  as  an 
eligible  service.  Because  text  messaging 
is  often  bundled  with  other  eligible 
telecommunications  services,  we  seek 
comment  on  whether  including  text 
messaging  as  an  eligible  service  would 
reduce  the  burden  and  administrative 
costs  for  applicants,  service  providers 
and  USAC. 

18.  Firewall.  We  seek  comment  on 
whether  separately  priced  firewall 
services  should  be  eligible  under  the  E- 
rate  program,  as  recommended  by  a 
number  of  commenters.  Firewall  service 
is  described  as  “a  hardware  and 
software  combination  that  sits  at  the 
boundary  between  an  organization’s 
network  and  the  outside  world,  and 
protects  the  network  against 
unauthorized  access  or  intrusions.”  In 
the  2007  ESL,  the  Commission  clarified 
that  only  basic  firewall  services  that  are 
provided  as  a  standard  component  of  a 
vendor’s  Internet  access  service  are 
eligible  for  E-rate  program  discounts. 

We  seek  comment  on  whether  a  new 


definition  of  eligible  firewall  services 
should  be  adopted  and  whether  it 
should  include  such  technology  as 
intrusion  prevention  devices,  network 
access  control,  firewall  traversal,  and 
deep  packet  inspection  devices. 
Commenters  should  also  identify  any 
technologies  other  than  these  that 
should  be  considered  for  funding.  We 
ask  commenters  to  provide  a  proposed 
definition  and  to  explain  why  such 
definition  is  appropriate. 

19.  Anti-Virus/ Anti-Spam  Software. 

We  seek  comment  on  whether  we 
should  extend  E-rate  program  eligibility 
to  anti-virus  and  anti-spam  software. 
Currently,  only  network  operating 
system  software  and  server-based  e-mail 
and  voice  mail  software  are  eligible  for 
E-rate  funds.  Software  that  protects 
computer  components  from  viruses  and 
spam  e-mails  is  ineligible  for  E-rate 
support.  Thus,  we  seek  comment  on 
whether  the  increased  prevalence  of 
viruses  and  spam  justifies  including  as 
an  eligible  service  software  that  protects 
equipment  at  schools  and  libraries  from 
these  threats. 

20.  Scheduling  Services.  We  seek 
comment  on  whether  to  allow 
scheduling  services  to  be  eligible  for  E- 
rate  support.  Scheduling  software 
allows  schools  and  libraries  more 
efficiently  to  use  video  teleconferencing 
for  distance  learning  by  controlling  the 
video  linkage  between  the  classrooms 
and  the  originating  video  feed, 
sometimes  coordinating  between 
hundreds  of  locations.  Scheduling 
services  were  explicitly  made  ineligible 
in  Funding  Year  2006.  Many 
commenters,  however,  have  noted  that 
scheduling  software  is  a  necessary 
component  of  distance  learning,  which 
is  eligible  as  a  digital  transmission 
service  in  the  telecommunications 
services  category.  Thus,  we  seek 
comment  on  whether  video  and  voice 
conferencing  services,  which  are  eligible 
services,  require  scheduling  software  as 
an  essential  component  of  the  services. 
We  seek  comment  on  how  scheduling 
software  is  similar  or  different  from 
other  telecommunications  components 
that  are  eligible. 

21.  Telephone  Broadcast  Messaging. 
We  seek  comment  on  whether  telephone 
broadcast  messaging  should  be  eligible 
for  E-rate  support.  Telephone  broadcast 
messaging  allows  pre-recorded  messages 
to  be  sent  over  phone  lines  to 
individuals  concerning  school  delays  or 
closures,  reported  absences,  upcoming 
activities  and  events,  and  emergencies. 

22.  Wireless  Internet  Access 
Applications.  We  seek  comment  on 
whether  certain  wireless  Internet  access 
applications  should  be  eligible  for  E-rate 
support.  Currently,  wireless  Internet 
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access  service  that  is  used  for  an 
educational  purpose  is  eligible  in  the 
same  manner  that  wired  Internet  access 
is  eligible.  The  Commission  has 
determined  that,  to  qualify  as  an 
educational  purpose  under  the  E-rate 
program,  an  activity  must  be  integral, 
immediate,  and  proximate  to  the 
education  of  students  in  the  case  of 
schools,  or  integral,  immediate,  and 
proximate  to  the  provision  of  library 
services  to  library  patrons  in  the  case  of 
libraries.  Activities  that  occur  on  library 
or  school  property  are  presumed  to  be 
integral,  immediate,  and  proximate  to 
the  education  of  students  or  the 
provision  of  library  services  to  patrons. 
Although  the  Commission  has 
previously  found  that  wireless  services 
used  on  library  or  classroom  property 
are  presumed  to  be  eligible,  we  seek 
comment  on  various  technologies  that 
are  used  away  from  the  library  or  school 
property.  Commenters  should  discuss 
how  other  wireless  Internet  access 
applications  are  similar  or  different 
from  other  currently  eligible  services 
which  are  used  off-site  for  educational 
purposes. 

Procedural  Matters 

23.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission’s  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  September  18, 
2008  and  reply  comments  are  due  on  or 
before  October  20,  2008,  Comments  may 
be  filed  using:  (1)  The  Commission’s 
Electronic  Comment  Filing  System 
(ECFS),  (2)  the  Federal  Government’s 
eRulemaking  Portal,  or  (3)  by  filing 
paper  copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1,  1998. 

•  Electronic  Filers:  Comments  may  be 
filed  electronically  using  the  Internet  by 
accessing  the  ECFS:  http://ivww.fcc.gov/ 
cgb/ecfs/  or  the  Federal  eRulemaking 
Portal :  http :// www.regulations.gov. 

Filers  should  follow  the  instructions 
provided  on  the  Web  site  for  submitting 
comments. 

•  For  ECFS  filers,  if  multiple  docket 
or  rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  filers  must 
transmit  one  electronic  copy  of  the 
comments  for  each  docket  or 
rulemaking  number  referenced  in  the 
caption.  In  completing  the  transmittal 
screen,  filers  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing 
instructions,  filers  should  send  an  e- 
mail  to  ecfs@fcc.gov,  and  include  the 
following  words  in  the  body  of  the 


message,  “get  form.”  A  sample  form  and 
directions  will  be  sent  in  response. 

•  Paper  Filers:  Parties  who  choose  to 
file  by  paper  must  file  an  original  and 
four  copies  of  each  filing.  If  more  than 
one  docket  or  rulemaking  number 
appears  in  the  caption  of  this 
proceeding,  filers  must  submit  two 
additional  copies  for  each  additional 
docket  or  rulemaking  number. 

•  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  All  filings  must  be  addressed  to 
the  Commission’s  Secretary,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

•  The  Commission’s  contractor  will 
receive  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
Commission’s  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building. 

•  Commercial  overnight  mail  (other 
than  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive,  Capitol  Heights, 
MD  20743, 

•  U.S.  Postal  Service  first-class. 
Express,  and  Priority  mail  must  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554. 

People  with  Disabilities:  To  request 
materials  in  accessible  formats  for 
people  with  disabilities  (braille,  large 
print,  electronic  files,  audio  format), 
send  an-e-mail  to  fcc504@fcc.gov  or  call 
the  Consumer  &  Governmental  Affairs 
Bureau  at  202-418-0530  (voice),  202- 
418-0432  (TTY). 

Ex  Parte  Requirements 

24.  These  matters  shall  be  treated  as 
a  “permit-but-disclose”  proceeding  in 
accordance  with  the  Commission’s  ex 
parte  rules.  47  CFR  1.1200  through 
1.1216.  Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  47  CFR  1.1206(b)(2).  Other 
requirements  pertaining  to  oral  and 
written  presentations  are  set  forth  in 
§  1.1206(b)  of  the  Commission’s  rules. 
47  CFR  1.1206(b). 


Initial  Regulatory  Flexibility  Analysis 

25.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  603,  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  the  NPRM. 

Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be. 
identified  as  responses  to  the  IRFA  and 
must  be  filed  on  or  before  September  18, 
2008.  The  Commission  will  send  a  copy 
of  the  NPRM,  including  this  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA).  5 
U.S.C.  603(a). 

Need  for,  and  Objectives  of,  the 
Proposed  Rules 

26.  The  Commission  is  required  by 
section  254  of  the  Act  to  promulgate 
rules  to  implement  the  universal  service 
provisions  of  section  254.  On  May  8, 
1997,  the  Commission  adopted  rules  to 
reform  its  system  of  universal  service 
support  mechanisms  so  that  universal 
service  is  preserved  and  advanced  as 
markets  move  toward  competition. 
Specifically,  under  the  schools  and 
libraries  universal  service  support 
mechanism,  also  known  as  the  E-rate 
program,  eligible  schools,  libraries,  and 
consortia  that  include  eligible  schools 
and  libraries  may  receive  discounts  for 
eligible  telecommunications  services, 
Internet  access,  and  internal 
connections.  Since  the  initial 
implementation  of  the  E-rate  program, 
USAC  has  developed  various 
procedures  and  guidelines,  consistent 
with  the  Commission’s  rules  and 
requirements,  for  applicants  to  ensure 
that  funding  is  provided  only  for 
eligible  services. 

27.  Pursuant  to  the  Commission’s 
rules,  the  Commission  released  Public 
Notices  seeking  comment  on  USAC’s 
proposed  ESL  for  Funding  Years  2007 
and  2008.  The  ESL  indicates  whether 
specific  products  or  services  may  be 
able  to  receive  discounts  under  the  E- 
rate  program.  The  final  2007  and  2008 
ESLs  and  accompanying  Public  Notices 
were  released  on  October  19,  2006  and 
October  19,  2007,  respectively.  In 
revising  the  2007  and  2008  ESLs,  we 
noted  that  the  proceedings  were  limited 
to  determining  what  services  are  eligible 
under  the  Commission’s  current  rules 
and  were  not  intended  to  be  a  vehicle 
for  changing  eligibility  rules.  Therefore, 
we  indicated  that  those  comments  not 
addressed  in  the  ESLs  may  be  more 
appropriately  filed  for  the  Commission’s 
consideration  in  the  general  docket  for 
the  E-rate  program.  In  this  NPRM,  we 
seek  comment  on  the  eligibility  ot 
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certain  services  under  the  E-rate 
program  raised  by  the  commenters  that 
may  not  have  been  addressed  as  part  of 
the  2008  or  prior  ESLs.  Specifically,  we 
seek  comment  on  whether  to  include 
filtering  software,  an  expanded 
classification  of  basic  telephone  service, 
dark  fiber,  text  messaging,  firewall 
service,  anti-virus/anti-spam  software, 
scheduling  services,  telephone 
broadcast  messaging,  and  certain 
wireless  Internet  access  applications  in 
the  ESL  beginning  in  Funding  Year 
2009.  We  also  seek  comment  on 
whether  to  retain  interconnected  Voice 
over  Internet  Protocol  (interconnected 
VoIP)  as  an  eligible  service  for  future 
funding  years. 

Legal  Basis 

28.  The  legal  basis  for  this  NPRM  is 
contained  in  sections  1  through  4,  201 
through  205,  254,  303(r),  and  403  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996,  47  U.S.C.  151  through  154, 
201  through  205,  254,  303(r),  and  403, 
and  §  1.411  of  the  Commission’s  rules, 

47  CFR  1.411. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  Rules  Will 
Apply 

29.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  “small 
entity”  as  having  the  same  meaning  as 
the  terms  “small  business,”  “small 
organization,”  and  “small  governmental 
jurisdiction.”  In  addition,  the  term 
“small  business”  has  the  same  meaning 
as  the  term  “small  business  concern” 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  that;  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  Nationwide, 
there  are  a  total  of  approximately  22.4 
million  small  businesses,  according  to 
SBA  data.  A  small  organization  is 
generally  “any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field.”  Nationwide,  as  of  2002,  there 
were  approximately  1.6  million  small 
organizations.  “Small  governmental 
jurisdiction”  generally  means 
“governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000.”  Census  Bureau  data 
for  2002  indicate  that  there  were  87,525 
local  governmental  jurisdictions  in  the 
United  States.  We  estimate  that,  of  this 
total,  84,377  entities  were  “small 


governmental  jurisdictions.”  Thus,  we 
estimate  that  most  governmental 
jurisdictions  are  small. 

30.  Small  entities  potentially  affected 
by  the  proposals  herein  include  eligible 
schools  and  libraries  and  the  eligible 
service  providers  offering  them 
discounted  services,  including 
telecommunications  service  providers, 
Internet  Service  Providers  (ISPs),  and 
vendors  of  the  services  and  equipment 
used  for  internal  connections. 

Schools  and  Libraries 

31.  Under  the  E-rate  program,  which 
provides  universal  service  support  for 
elementary  and  secondary  schools  and 
libraries,  an  elementary  school  is  “a 
non-profit  institutional  day  or 
residential  school  that  provides 
elementary  education,  as  determined 
under  state  law.”  A  secondary  school  is 
defined  as  “a  non-profit  institutional 
day  or  residential  school  that  provides 
secondary  education,  as  determined 
under  state  law,”  and  not  offering 
education  beyond  grade  12.  For-profit 
schools  and  libraries,  and  schools  and 
libraries  with  endowments  in  excess  of 
$50  million  are  not  eligible  to  receive 
discounts  under  the  program,  nor  are 
libraries  whose  budgets  are  not 
completely  separate  from  any  schools. 
Certain  other  statutory  definitions  apply 
as  well.  The  SBA  has  defined  as  small 
entities  elementary  and  secondary 
schools  and  libraries  having  $6.5 
million  or  less  in  annual  receipts.  In 
funding  yeeu'  2005  (July  1,  2005  to  June 
30,  2006)  approximately  15,050  school 
districts,  6,547  individual  schools,  3,641 
library  and  library  consortiums,  and  449 
school  and  library  consortiums  received 
funding  under  the  E-rate  program. 
Although  we  are  unable  to  estimate  with 
precision  the  number  of  these  entities 
that  would  qualify  as  small  entities 
under  SBA’s  definition,  we  estimate  that 
fewer  than  15,050  school  districts,  6,547 
individual  schools,  3,641  library  and 
library  consortiums,  and  449  school  and 
library  consortiums  would  be  affected 
annually  by  the  rules  proposed  in  this 
NPRM,  under  current  operation  of  the 
program. 

Telecommunications  Service  Providers 

32.  Incumbent  Local  Exchange 
Carriers  (LECs).  Neither  the  Commission 
nor  the  SBA  has  developed  a  size 
standard  for  small  incumbent  local 
exchange  services.  The  closest  size 
standard  under  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under 
that  size  standard,  such  a  business  is 
small  if  it  has  1,500  or  fewer  employees. 
According  to  Commission  data,  1,303 
incumbent  carriers  reported  that  they  > 
were  engaged  in  the  provision  of  local 


exchange  services.  Of  these  1,303 
carriers,  an  estimated  1,020  have  1,500 
or  fewer  employees  and  283  have  more 
than  1,500  employees.  Consequently, 
the  Commission  estimates  that  most 
providers  of  incumbent  local  exchange 
service  are  small  businesses  that  may  be 
affected  by  the  rules  and  policies 
adopted  herein. 

33.  We  have  included  small 
incumbent  local  exchange  carriers  in 
this  RFA  analysis.  A  “small  business” 
under  the  RFA  is  one  that,  inter  alia, 
meets  the  pertinent  small  business  size 
standard  (e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  “is  not 
dominamt  in  its  field  of  operation.”  The 
SBA’s  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
local  exchange  carriers  are  not  dominant 
in  their  field  of  operation  because  any 
such  dominance  is  not  “national”  in 
scope.  We  have  therefore  included  small 
incumbent  carriers  in  this  RFA  analysis, 
although  we  emphasize  that  this  RFA 
action  has  no  effect  on  the 
Commission’s  analyses  and 
determinations  in  other,  non-RFA 
contexts^ 

34.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  wired 
telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1,500 
employees.  According  to  the 
Commission’s  2005  Trends  Report,  316 
companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  Of  these  316 
IXCs,  an  estimated  292  have  1,500  or 
fewer  employees  and  24  have  more  than 
1,500  employees.  Consequently,  the 
Commission  estimates  that  most 
providers  of  interexchange  services  eu’e 
small  businesses  that  may  be  affected  by 
the  rules  and  policies  adopted  herein. 

35.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  services  providers 
(CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
wired  telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1,500 
employees.  According  to  the  2005 
Trends  Report,  769  CAPs  and 
competitive  local  exchange  carriers 
(competitive  LECs)  reported  that  they 
were  engaged  in  the  provision  of 


48358 


Federal  Register/ Vol.  73,  No.  161 /Tuesday,  August  19,  2008 / Proposed  Rules 


competitive  local  exchange  services.  Of 
these  769  GAPs  and  competitive  LECs, 
an  estimated  676  have  1,500  or  fewer 
employees  and  93  have  more  than  1,500 
employees.  Consequently,  the 
Commission  estimates  that  most 
providers  of  competitive  exchange 
services  are  small  businesses  that  may 
be  affected  by  the  rules  and  policies 
adopted  herein. 

36.  Cellular  and  Wireless  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  for  wireless 
telephony.  The  closest  definition  is  the 
SBA  definition  for  cellular  and  other 
wireless  telecommunications.  Under 
this  definition,  a  cellular  licensee  is  a 
small  entity  if  it  employs  no  more  than 

1,500  employees.  According  to  the  2005 
Trends  Report,  437  providers  classified 
themselves  as  providers  of  wireless 
telephony,  including  cellular 
telecommunications.  Personal 
Communications  Service,  and 
Specialized  Mobile  Radio  (SMR) 
Telephony  Carriers.  Of  these  437 
wireless  telephony  providers,  an 
estimated  260  have  1,500  or  fewer 
employees  and  177  have  more  than 

1,500  employees.  Consequently,  the 
Commission  estimates  that  more  than 
half  of  the  providers  of  wireless 
telephony  services  are  small  businesses 
that  may  be  affected  by  the  rules  and 
policies  adopted  herein. 

37.  Other  Wireless  Services.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  wireless 
services  other  than  wireless  telephony. 
The  closest  applicable  definition  under 
the  SBA  rules  is  again  that  of  cellular 
and  other  wireless  telecommunications, 
under  which  a  service  provider  is  a 
small  entity  if  it  employs  no  more  than 

1,500  employees.  According  to  the  2005 
Trends  Report,  33  providers  classified 
themselves  as  wireless  data  carriers  or 
other  mobile  service  providers.  Of  these 
33  providers,  an  estimated  32  have 

1,500  or  fewer  employees  and  1  has 
more  than  1,500  employees. 
Consequently,  the  Commission 
estimates  that  most  providers  of 
wireless  services  other  than  wireless 
telephony  are  small  businesses  that  may 
be  affected  by  the  rules  and  policies 
adopted  herein. 

38.  Private  and  Common  Carrier 
Paging.  In  the  Paging  Third  Report  and 
Order,  we  developed  a  small  business 
size  standard  for  “small  businesses”  and 
“very  small  businesses”  for  purposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and 
installment  payments.  A  “small 
business”  is  an  entity  that,  together  with 
its  affiliates  and  controlling  principals. 


has  average  gross  revenues  not 
exceeding  $15  million  for  the  preceding 
three  years.  Additionally,  a  “very  small 
business”  is  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years.  An  auction  of  Metropolitan 
Economic  Area  licenses  commenced  on 
February  24,  2000,  and  closed  on  March 
2,  2000.  Of  the  985  licenses  auctioned, 
440  were  sold.  Fifty-seven  companies 
claiming  small  business  status  won.  At 
present,  there  are  approximately  24,000 
Private-Paging  site-specific  licenses  and 
74,000  Common  Carrier  Paging  licenses. 
According  to  Commission  data,  408 
carriers  reported  that  they  were  engaged 
in  the  provision  of  either  paging  and 
messaging  services  or  other  mobile 
services.  Of  those,  the  Commission 
estimates  that  402  are  small,  under  the 
SBA  approved  small  business  size 
standard. 

39.  Internet  Service  Providers.  Under 
the  category  of  Internet  service  provider, 
a  small  business  is  one  having  annual 
receipts  of  $23  million  or  less. 

According  to  SBA’s  most  recent  data, 
there  are  a  total  of  2,829  firms  with 
annual  receipts  of  less  than  $10  million, 
and  an  additional  111  firms  with  annual 
receipts  of  $10  million  or  more.  Thus, 
the  number  of  On-line  Information 
Services  firms  that  are  small  under  the 
SBA’s  $18  million  size  standard  is 
between  2,829  and  2,940.  Further,  some 
of  these  Internet  Service  Providers 
(ISPs)  might  not  be  independently 
owned  and  operated.  Consequently,  we 
estimate  that  there  are  fewer  than  2,940 
small  entity  ISPs  that  may  be  affected  by 
the  decisions  and  rules  of  the  present 
action. 

Vendors  of  Internal  Connections 

40.  Communications  Equipment 
Manufacturers.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  the  manufacturers  of 
internal  network  connections.  The  most 
applicable  definitions  of  a  small  entity 
are  the  definitions  under  the  SBA  rules 
applicable  to  manufacturers  of  “Radio 
and  Television  Broadcasting  and 
Wireless  Communications  Equipment 
Manufacturing”  and  “Other 
Communications  Equipment 
Manufacturing.”  According  to  the  SBA’s 
regulations,  manufacturers  of  these 
types  of  communications  equipment 
must  have  750  or  fewer  employees  in 
order  to  qualify  as  a  small  business.  The 
most  recent  available  Census  Bureau 
data  indicates  that  there  are  1,187 
companies  with  fewer  than  1,000 
employees  in  the  United  States  that 
manufacture  radio  and  television 
broadcasting  and  communications 


equipment,  and  271  companies  with 
less  than  1,000  employees  that 
manufacture  other  communications 
equipment.  Some  of  these 
manufacturers  might  not  be 
independently  owned  and  operated. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,458  small  entity  internal 
connections  manufacturers  that  may  be 
affected  by  the  decisions  and  rules  of 
the  present  action. 

41.  Wireless  Communications 
Equipment  Manufacturers.  The  SBA  has 
established  a  small  business  size 
standard  for  radio  and  television 
broadcasting  and  wireless 
communications  equipment 
manufacturing.  Under  this  standard, 
firms  are  considered  small  if  they  have 
750  or  fewer  employees.  Census  Bureau 
data  for  1997  indicate  that,  for  that  year, 
there  were  a  total  of  1,215 
establishments  in  this  category.  Of 
those,  there  were  1,150  that  had 
employment  under  500,  and  an 
additional  37  that  had  employment  of 
500  to  999.  The  percentage  of  wireless 
equipment  manufacturers  in  this 
category  is  approximately  61  percent,  so 
the  Commission  estimates  that  the 
number  of  wireless  equipment 
manufacturers  with  employment  under 
500  was  actually  closer  to  706,  with  an 
additional  23  establishments  having 
employment  of  between  500  and  999. 
Given  the  above,  the  Commission 
estimates  that  the  majority  of  wireless 
communications  equipment 
manufacturers  are  small  businesses. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

42.  The  specific  proposals  under 
consideration  in  the  NPRM  would  not, 
if  adopted,  result  in  additional 
recordkeeping  requirements  for  small 
businesses. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

43.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  and  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standcu-ds;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  part  thereof,  for 
small  entities. 
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44.  In  this  NPRM,  we  seek  comment 
on  a  number  of  issues  raised  by  the 
commenters  that  may  not  have  been 
addressed  as  part  of  the.ESL 
proceedings.  Specifically,  we  seek 
comment  on  whether  to  include 
interconnected  VoIP  service,  filtering 
software,  dark  fiber,  and  other  services 
in  future  funding  years.  We  tentatively 
conclude  that  interconnected  VoIP 
service  should  be  eligible  for  discounts 
under  the  E-rate  program.  We 
tentatively  conclude  that  it  is 
administratively  and  operationally 
appropriate  for  interconnected  VoIP 
service  requests  to  be  processed  as  a 
Priority  1  service.  We  seek  comment  on 
this  tentative  conclusion.  If 
interconnected  VoIP  service  is  deemed 
an  eligible  service,  we  also  seek 
comment  on  how  USAC  would 
implement  this  tentative  conclusion.  We 
believe  that  the  inclusion  of 
interconnected  VoIP  service  will  not 
have  an  adverse  impact  on  small 
entities.  We  welcome,  however, 
comments  from  parties  that  have 
opinions  different  from  those  reached  in 
this  analysis. 

45.  We  also  seek  comment  on  whether 
several  individual  services — filtering 
software,  an  expanded  classification  of 
basic  telephone  service,  dark  fiber,  text 
messaging,  firewall  service,  emti-virus/ 
anti-spam  software,  scheduling  services, 
telephone  broadcast  messaging,  and 
certain  wireless  Internet  access 
applications — should  be  eligible  for  E- 
rate  program  eligibility.  We  believe  that, 
if  eligible,  the  benefits  conferred  by 
making  these  services  eligible  will  not 
have  an  adverse  impact  on  small 
entities.  We  welcome,  however, 
comments  from  parties  that  have 
opinions  different  from  those  reached  in 
this  analysis. 

46.  We  believe  our  proposals  and 
tentative  conclusions  will  have  a  similar 
impact  on  both  small  and  large  schools 
and  libraries,  because  both  small  and 
large  schools  and  libraries  will  benefit 
equally  from  the  possible  addition  of 
eligible  services  available  under  the  E- 
rate  program.  Because  this  NPRM  does 
not  propose  additional  regulation  for 
service  providers  and  equipment 
vendors,  these  small  entities  will  also 
experience  no  additional  burden.  We 
believe  that  small  schools  and  libraries, 
as  well  as  small  service  providers  and 
equipment  vendors,  will  benefit  if  we 
add  more  services  to  the  eligible 
services  list  because  it  will  open  up 
more  opportunities  for  small  businesses 
to  participate  in  the  E-rate  program. 
Therefore,  we  do  not  discuss  any 
alternatives  to  the  proposals  contained 
in  this  NPRM.  We  invite  commenters,  in 
responding  to  the  questions  posed  and 


tentative  conclusions  in  the  NPRM,  to 
discuss  any  economic  impact  that  such 
changes  may  have  on  small  entities. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

47.  None. 

Ordering  Clauses 

48.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1  through  4,  201  through  205, 
254,  303(r),  emd  403  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996,  47  U.S.C.  151  through  154, 
201  through  205,  254,  303(r),  and  403, 
this  Notice  of  Proposed  Rulemaking  is 
adopted. 

49.  It  is  further  ordered  that  the 
Commission’s  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  E8-19178  Filed  8-18-08;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[FWS-R9-IA-2008-0092;  96100-1671- 
0000~B6] 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  on  a 
Petition  To  List  the  Northern 
Snakehead  Fish  (Channa  argus)  Under 
the  Endangered  Species  Act 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  our 
90-day  finding  on  a  petition  to  list  the 
northern  snakehead  fish  (Channa  argus) 
as  endangered  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
We  find  that  the  petition  does  not 
present  substantial  scientific  or 
commercial  information  indicating  that 
listing  this  species  under  the  Act  may  be 
warranted.  We  will  not  initiate  a  status 
review  in  response  to  this  petition  and, 
consequently,  will  not  consider  the 


designation  of  critical  habitat  as 
petitioned. 

DATES:  The  finding  announced  in  this 
document  was  made  on  August  19, 

2008.  New  information  concerning  this 
species  may  be  submitted  for  our 
consideration  at  any  time. 

ADDRESSES:  This  finding  is  available  on 
the  Internet  at  http:// 
www.reguIations.gov.  Supporting 
documentation  we  used  in  preparing 
this  finding  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Sgientific  Authority,  4401  N.  Fairfax 
Drive,  Room  110,  Arlington,  VA  22203; 
telephone,  703-358-1708;  fax,  703- 
358-2276.  Please  submit  any  new 
information,  materials,  comments,  or 
questions  concerning  this  finding  to  the 
above  address  or  via  electronic  mail  (e- 
mail)  at  Scientificauthority@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marie  T.  Maltese,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Scientific 
Authority,  4401  N.  Fairfax  Drive,  Room 
110,  Arlington,  VA  22203;  telephone, 
703-358-1708;  fax,  703-358-2276;  or 
by  e-mail,  Scientificauthority@fws.gov. 

If  you  use  a  telecommunications  device 
for  the  deaf  (TDD),  call  the  Federal 
Information  Relav  Service  (FIRS)  at 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4  (b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.],  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  that  the 
petitioned  action  may  be  warranted.  We 
are  to  base  this  finding  on  information 
provided  in  the  petition,  supporting 
information  submitted  with  the  petition, 
and  information  otherwise  available  in 
our  files  at  the  time  we  make  the 
determination.  To  the  maximum  extent 
practicable,  we  are  to  make  this  finding 
within  90  days  of  our  receipt  of  the 
petition,  and  publish  our  notice  of  this 
finding  promptly  in  the  Federal 
Register.  Our  standard  for  substantial 
scientific  or  commercial  information 
with  regard  to  a  90-day  petition  finding 
is  “that  amount  of  information  that 
would  lead  a  reasonable  person  to 
believe  that  the  measure  proposed  in  the 
petition  may  be  warranted’’  (50  CFR 
424.14(b)).  If  we  find  that  substantial 
information  was  presented,  we  are 
required  to  promptly  commence  a 
review  of  the  status  of  the  species. 

We  base  this  finding  on  information 
provided  by  the  petitioners  that  we 
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determined  to  be  reliable  after  reviewing 
sources  referenced  in  the  petition  and 
information  available  in  our  files  at  the 
time  of  the  petition  review.  We 
evaluated  that  information  in 
accordance  with  50  CFR  424.14(b).  Our 
process  of  making  this  90-day  finding 
under  section  4(b)(3)(A)  of  the  Act  and 
section  424.14(b)  of  our  regulations  is 
limited  to  a  determination  of  whether 
the  information  in  the  petition  meets  the 
“substantial  scientific  or  commercial 
information”  threshold. , 

Petition  History 

On  January  4,  2005,  the  Service 
received  a  petition  dated  December  30, 
2004,  from  Alan  D.  Gardner,  a  member 
of  the  Washington  County  Commission 
in  Utah,  on  behalf  of  14  additional 
county  officials  representing  1 3  western 
States  (petitioners),  to  list  the  northern 
snakehead  fish  [Channa  argus)  as  an 
endangered  species  and  to  designate  the 
entire  Chesapeake  Bay  watershed  as 
critical  habitat.  The  petition  clearly 
identified  itself  as  a  petition  and 
included  the  requisite  identification 
information  as  required  in  50  CFR 
424.14(a). 

Previous  Federal  Actions 

The  Service  published  a  final  rule  on 
October  4,  2002  (67  FR  62193)  that 
added  all  snakehead  fishes  of  the  family 
Channidae,  including  the  northern 
snakehead  fish,  to  the  list  of  injurious 
wildlife  species  under  the  Lacey  Act  (18 
U.S.C.  42).  In  taking  this  action,  the 
Service  found  that  all  snakehead  fishes 
are  injurious  to  the  wildlife  and  wildlife 
resources  of  the  United  States.  As  an 
injurious  species,  the  interstate 
transportation  and  importation  of  any 
live  animal  or  viable  egg  of  snakeheads 
into  the  United  States  without  an 
injurious  wildlife  permit  is  prohibited. 

Species  Information 

The  native  range  of  the  northern 
snakehead  includes  the  middle  and 
lower  Amur  River  basin  of  China; 
Songhua  (Sungari)  River,  Manchuria; 
Tunguska  River  at  Khabarovsk,  Russia; 
Ussuri  River  basin,  Russia;  Lake 
Khanka,  Korea,  except  the  northeastern 
region;  and  rivers  of  China  south  and 
southwest  to  the  upper  tributaries  of  the 
Chang  Jian  (Yangtze)  Rivei  basin  in 
northeast  Yunnan  Province.  The  species 
has  been  reported  in  Guangdong 
Province,  China,  either  as  an 
introduction  or  perhaps  because  of 
misidentification  of  the  species. 
Snakehead  fishes  are  widely  distributed 
in  Chinese  reservoirs  (Courtenay  and 
Williams  2004,  p.  33).  Northern 
snakehead  fishes  prefer  stagnant 
shallow  ponds  or  swamps  with  mud 


substrates  and  aquatic  vegetation.  This 
species  also  occupies  slow-moving 
muddy  streams,  canals,  reservoirs, 
lakes,  and  rivers  (Courtenay  and 
Williams  2004,  p.  38).  The  northern 
snakehead  tolerates  a  wide  range  of 
water  temperatures,  from  0  °C  (32  °F)  to 
more  than  30  °C  (86  °F)  (Courtenay  and 
Williams  2004,  p.  38). 

The  northern  snakehead  reaches 
sexual  maturity  at  about  3  years  of  age 
in  the  Amur  region  of  China  and  the  Syr 
Dar’ya  region  of  Uzbekistan;  however, 
there  have  been  reports  that  snakehead 
fishes  in  Japanese  waters  have.spawned 
at  2  years  of  age  (Courtenay  and 
Williams  2004,  p.  38).  Annual  spawning 
rates  vary  by  location  and  temperature, 
from  two  to  three  times  per  year  in  the 
Syr  Dar’ya  basin,  to  as  many  as  five 
times  per  year  in  the  Amur  basin 
(Courtenay  and  Williams  2004,  pp.  38- 
39). 

Several  species  of  snakehead  fishes 
are  capable  of  overland  migration  by 
wriggling  motions  of  their  elongated, 
flattened  bodies;  indeed,  observations 
indicate  that  Channa  species  which  are 
ventrally  flattened  are  the  most  capable 
of  overland  migrations  (Courtenay  and 
Williams  2004,  p.  10).  Those  species 
with  more  rounded  bodies,  such  as  C. 
argus,  are  less  likely  to  migrate  because 
they  have  an  extremely  limited  ability  to 
move  on  land  except  during  floods. 

The  northern  snakehead  does  not 
naturally  occur  in  the  Chesapeake  Bay 
or  anywhere  within  the  United  States;  it 
is  considered  an  invasive,  non-native 
species  within  United  States  waters. 

The  species’  occurrence  within  the 
United  States  is  believed  to  be  the  result 
of  accidental  or  intentional  releases  of 
live  fish  purchased  at  fish  markets  for 
human  consumption,  or  pet  fish  which 
were  previously  available  through  the 
aquarium  trade,  and  have  since  grown 
too  large  for  their  tanks,  or  are  simply 
no  longer  wanted. 

The  petitioners  did  not  make  it  clear 
whether  they  were  petitioning  to  list  the 
entire  species  or  the  specific  non-native 
population  of  the  northern  snakehead 
that  currently  inhabits  several  areas 
within  the  Chesapeake  Bay  region.  We 
determined  that  the  petitioners  intended 
to  petition  the  Service  to  list  the 
Chesapeake  Bay  population  of  the 
northern  snakehead  fish  because 
information  submitted  with  the  petition 
focuses  on  the  species  in  the 
Chesapeake  Bay  watershed.  Therefore, 
we  have  evaluated  the  petition,  and  the 
supporting  documentation  that  was 
included  with  the  petition,  to  determine 
if  substantial  scientific  or  commercial 
information  has  been  presented  to 
indicate  that  listing  the  northern 


snakehead  fish  within  the  Chesapeake 
Bay  watershed  may  be  warranted. 

"To  support  the  petition,  the 
petitioners  submitted  a  three-page 
report,  “Northern  Snakehead  Channa 
argus”  written  by  John  Franklin 
Heppler,  Professor  of  Biology  associated 
with  Dixie  State  College  of  Utah,  and  a 
double-sided  fact  sheet,  “Do  You  Know 
the  Difference?” — published  by  the 
Virginia  Department  of  Game  and 
Inland  Fisheries. 

The  petition  stated  that  there  are 
extremely  low  numbers  of  the  species  in 
the  Potomac  River  and  the  Pohick  Bay 
in  Virginia,  and  that  the  few  snakehead 
fish  that  have  been  located  have  been 
destroyed.  It  further  states  that  because 
the  number  of  fish  is  low,  the  species 
could  easily  go  extinct  in  the  United 
States,  and  therefore,  it  must  be  listed 
immediately  before  additional  take  can 
occur.  The  petitioners  did  not  provide 
any  supporting  documentation  to 
support  these*  statements  about 
snakehead  population  numbers. 
Furthermore,  according  to  the 
petitioners,  “if  the  snakehead  fish  lived 
in  the  West,  no  expense,  or  no  expanse 
of  land,  would  be  too  great  to  protect  a 
fish  of  this  caliber  if  it  were  threatened 
by  extinction.” 

The  report  that  was  compiled  by  Dr. 
John  Franklin  Heppler,  “Northern 
Snakehead  Channa  argus”,  is  a  three- 
page  document  that  describes  the 
natural  history  of  the  species.  It  did  not 
address  specific  threats  to  the  species 
that  might  warrant  the  petitioned  action. 
The  document  begins  with  a  brief 
description  of  the  species’  taxonomy,  a 
physical  description  of  the  fish,  and  a 
discussion  of  the  snakeheads’  unique 
capability  of  breathing  atmospheric 
oxygen,  which  allows  it  to  move  across 
land  in  some  instances.  Information 
regarding  the  species’  trophic  level  (the 
level  in  the  food  chain  defined  by  the 
method  of  obtaining  food),  habitat 
preferences,  and  reproductive 
requirements  were  also  addressed 
within  the  report..  The  author  suggested 
that  the  species  was  introduced  into 
non-native  habitats  through:  (1) 
Intentional  releases  by  pet  owners  and, 
(2)  released  live  fish  from  live  fish 
markets.  The  petition  states  that 
snakehead  fish  have  been  found  in 
seven  States:  California,  Florida, 

Illinois,  Maryland,  North  Carolina, 
Pennsylvania,  and  Virginia,  and  are 
assumed  to  be  breeding  in  Florida, 
Maryland,  and  Virginia,  although  there 
was  no  documentation  to  support  this 
assumption.  The  author  also  noted  that 
several  States  are  conducting 
investigations  of  people  who  are  rearing 
the  species  or  who  have  released 
snakehead  fish.  Confiscations  of  live 
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fish  have  occurred,  according  to  Dr. 
Heppler;  but  again,  documentation  was 
not  presented  to  support  this  statement. 
The  author  speculates  that  the  northern 
snakehead  may  be  able  to  transfer 
pathogens  and  that  Epizootic  Ulcerative 
Syndrome  (EUS)  has  been  “fairly  well 
documented”  as  being  a  transmittable 
pathogen  to  native  aquatic  species.  In 
spite  of  these  statements,  there  is  no 
discussion  regarding  the  cause  of  EUS, 
or  any  other  pathogens.  In  snakehead 
fishes,  nor  is  there  any  data  presented 
in  this  report  regarding  the  suggested 
pathogenicity  of  EUS  in  fishes  native  to 
the  United  States. 

Dr.  Heppler  mentions  the  Service’s 
listing  of  all  snakehead  species  as 
injurious  wildlife  in  the  report,  and 
notes  that  about  20  States  had  banned 
possession  of  live  specimens  of 
snakehead  fishes  by  2004.  He  further 
suggests  that  it  will  be  many  years 
before  we  know  the  impact  the  species 
will  have  on  our  aquatic  waterways,  but 
that  introduced  species  are  not  always 
unwelcome,  citing  the  introduction  of 
wolves  into  Yellowstone  [National 
Park].  However,  citing  the  re- 
introduction  of  a  native  species  (wolves) 
to  its  former  native  habitat  (Yellowstone 
National  Park)  is  quite  different  than 
introducing  a  non-native  predacious 
fish  species  to  an  aquatic  waterway 
outside  of  its  natural  range.  The  report 
ends  with  a  caution  that  impacts  of  the 
species’  introductions  should  be 
monitored  to  see  if  these  “introduced 
species  would  actually  assimilate  in 
time  and  become  part  of  a  viable  aquatic 
ecosystem.” 

The  other  supporting  dociunentation 
submitted  with  the  petition  is  a  two- 
page  fact  sheet  published  by  the 
Virginia  Department  of  Game  and 
Inland  Fisheries:  “Do  you  know  the 
difference?” — which  targets  the  sport¬ 
fishing  community.  Drawings  of  the 
northern  snakehead  fish,  bowfin  [Amia 
calva),  and  American  eel  [Anguilla 
rostrata)  are  exhibited,  and  specific 
morphological  features  that  differentiate 
between  the  species,  such  as  the 
absence  or  presence  of  specific  fins,  and 
fin  length  and  size  comparisons,  are 
indicated.  On  the  reverse  side  of  the 
page  is  a  map  of  the  Potomac  River  in 
Maryland,  the  District  of  Columbia,  and 
northern  Virginia,  indicating  northern 
snakehead  fish  capture  sites  in  2004. 
This  documentation  is  merely 
informational,  and  does  not  present  any 
substantial  information,  scientific  or 
commercial,  that  indicates  that  the 
petitioned  action  may  be  warranted. 

Threats  Analysis 

Under  section  4(a)  of  the  Act,  we  may 
list  a  species  on  the  basis  of  five  threat 


factors;  (A)  Present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (B) 
Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (C)  Disease  or  predation;  (D) 
Inadequacy  of  existing  regulatory 
mechanisms;  or  (E)  Other  natural  or 
manmade  factors  affecting  its  continued 
existence.  Listing  actions  may  be 
warranted  based  on  any  of  the  above 
threat  factors,  either  singly  or  in 
combination. 

Under  the  Act,  a  threatened  species  is 
defined  as  a  species  which  is  likely  to 
become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  An 
endangered  species  is  defined  as  a 
species  which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  Therefore,  we  evaluate  the 
petition  to  determine  if  it  contains 
substantial  scientific  and  commercial 
information  indicating  that  the 
petitioned  action  may  be  warranted. 

A.  Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  Its 
Habitat  or  Range 

The  petition  did  not  include  any 
information  on  threats  to  the  northern 
snakehead  by  the  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range  in  the 
Chesapeake  Bay  region  or  its  native 
habitat  and  range.  Therefore,  the 
petition  and  its  supporting 
documentation  did  not  present 
substantial  scientific  or  commercial 
information  indicating  that  listing  the 
northern  snakehead  as  threatened  or 
endangered  may  be  warranted,  under 
this  threat  factor. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  petition  notes  that  snakehead  fish 
are  a  favored  food  throughout  Southeast 
Asia  and  that  certain  cultures  believe 
the  species  may  have  curative 
properties.  Accordingly,  the  petition 
asserts  that  they  have  been  in  great 
demand  in  the  United  States.  As  of  2004 
when  this  report  was  written,  the  author 
notes  that  live  snakehead  fish  were  still 
being  sold  at  fish  markets  and  in  some 
restaurants  in  Boston  and  New  York. 
Previously,  snakehead  fish  have  been 
popular  as  a  curiosity  in  the  pet  trade, 
and  the  author  claims  that  in  2004,  they 
could  be  purchased  on  eBay.  An 
unconfirmed  statement  in  the  report 
also  noted  that  some  Asian  religious 
practices  may  involve  releasing  live  fish 
into  waterways.  Therefore,  the 
petitioners  maintain  that  snakehead 
fishes  are  used  for  commercial  and 


recreational  purposes;  however,  they 
did  not  indicate  that  overutilization  for 
these  or  any  other  purposes  is  a  threat 
to  the  species. 

C.  Disease  or  Predation 

The  author  of  the  report  indicates,  in 
an  unconfirmed  statement,  that  the 
northern  snakehead  may  be  able  to 
transmit  pathogens  to  native  fish 
species.  However,  the  standard  under 
section  4(a)  of  the  Act  is  whether 
disease  presents  a  threat  to  the 
petitioned  species,  not  whether  the 
petitioned  species  presents  a  disease 
threat  to  other  species.  The  author 
further  notes  that  Epizootic  Ulcerative 
Syndrome  (EUS)  has  been  fairly  well 
documented  as  being  a  transmittable 
pathogen  to  native  species.  Therefore, 
while  the  discussion  of  disease  within 
the  petition  infers  that  the  northern 
snakehead  could  be  a  threat  to  native 
species  through  the  transmission  of 
disease,  it  does  not  specifically  present 
any  information  indicating  that  disease 
is  a  threat  to  the  northern  snakehead. 

Likewise,  the  northern  snakehead 
appears  to  have  no  natural  predators  in 
tbe  United  States.  Predation  by  the 
northern  snakehead  is  a  threat  to  native 
species,  but  predation  is  not  a  threat  to 
tbe  northern  snakehead  (Heppler  2004, 
p.l).  Once  again,  the  petition  indicates 
that  the  threat  is  actually  reversed  (the 
.  snakehead  fish  is  the  threat  to  the  native 
species)  and  provides  no  information 
showing  that  predation  is  a  threat  to  the 
northern  snakehead  fishes. 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

There  are  no  existing  regulatory 
mechanisms  to  protect  the  northern 
snakehead  within  the  Chesapeake  Bay 
region.  We  are  not  aware  of  any  existing 
regulatory  mechanisms  within  the 
species’  native  range.  The  report 
submitted  with  the  petition  mentioned 
that  all  members  of  the  family 
Channidae  were  added  to  the  Service’s 
list  of  injurious  fish,  mollusks,  and 
crustaceans  on  October  4,  2002  (67  FR 
62193).  As  an  injurious  species,  the 
Service  has  found  that  this  non-native, 
invasive  species  is  likely  to  compete 
with  native  species  and  may  transmit 
parasites  to  native  species.  Live 
snakeheads  currently  in  captivity  have  a 
high  likelihood  of  escape  into  the  wild 
in  the  United  States,  and  once 
established,  are  expected  to  multiply 
rapidly.  The  injurious  wildlife  listing 
prohibits  the  interstate  transportation 
and  importation  of  any  live  snakehead 
fish  or  viable  eggs  into  the  United  States 
without  an  injurious  wildlife  permit. 
The  petition  and  its  supporting 
documentation  did  not  present 
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substantial  scientific  or  commercial 
information  indicating  that  listing  the 
northern  snakehead  as  threatened  or 
endangered  may  be  warranted  under 
this  threat  factor. 

E.  Other  Natural  or  Man-made  Factors 
Affecting  the  Continued  Existence  of  the 
Species 

The  petitioners  did  not  present  any 
further  information  describing  any  other 
natural  or  man-made  factors  that  are 
considered  to  be  threats  which  would 
affect  the  continued  existence  of  the 
species.  Therefore,  the  petition  and  its 
supporting  documentation  did  not 
present  substantial  scientific  or 
commercial  information  indicating  that 
listing  the  northern  snakehead  as 
threatened  or  endangered  may  be 
warranted  under  this  threat  factor. 


Finding 

We  have  reviewed  the  petition  and 
the  literature  cited  in  the  petition.  We 
find  that  substantial  scientific  or 
commercial  information  has  not  been 
presented  by  the  petitioners  to  indicate 
that  listing  the  northern  snakehead  fish 
as  a  threatened  species  or  an 
endangered  species  under  the  Act  may 
he  warranted.  We  will  not  commence  a 
status  review  in  response  to  this  petition 
and,  consequently,  will  not  consider  the 
designation  of  critical  habitat,  as 
petitioned. 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 

Comment  Request 

August  14,  2008. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB), 

OIRA_Submission@OMB.EOP.GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  il  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-8958. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Agricultural  Research  Service 

Title:  Renew  Information  Collection 
for  Use  of  the  Grounds  and  Facilities  as 
well  as'  Commercial  Photography  and 
Cinemotography. 

OMB  Control  Number:  0518-0024. 

Summary  of  Collection:  The  mission 
of  the  U.S.  National  Arboretum  (USNA) 
is  to  conduct  research,  provide 
education,  and  conserve  and  display 
trees,  shrubs,  flowers,  and  other  plans  to 
enhance  the  environment.  The  USNA  is 
a  446-acre  public  facility.  The  grounds 
of  the  USNA  are  available  to  the  general 
public  for  purposes  of  education  and 
passive  recreation.  The  USNA  has  many 
spectaculen  feature  and  garden  displays 
which  are  very  popular  to  visitors  and 
photographers.  Section  890(b)  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  Pub.  L.  104-107 
(“FAIR  ACT”)  provided  statutory 
authorities  regarding  the  USNA.  These 
authorities  include  the  ability  to  charge 
fees  for  temporary  use  by  individuals  or 
groups  of  USNA  facilities  and  grounds 
for  any  purpose  consistent  with  the 
mission  of  USNA.  Also,  the  authority 
was  provided  to  charge  fees  for  the  use 
of  the  USNA  for  commercial 
photography  and  cinematography. 

Need  and  Use  of  the  Information: 
USNA  officials  using  applications  in  the 
form  of  questionnaires  will  collect  the 
information.  The  collected  information 
is  used  by  USNA  to  determine  if  the 
requestor’s  needs  can  be  met  and  the 
request  is  consistent  with  the  mission 
and  goals  of  the  USNA  uses  of  the 
information.  If  the  basic  information  is 
not  collected  USNA  officials  will  not  be 
able  to  determine  if  the  requestor’s 
needs  cem  be  met. 

Description  of  Respondents:  Business 
or  other  for  profit;  Not-for-profit 
institutions;  Individuals  or  households; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  445. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  109. 

Agricultural  Research  Service 

Title:  Food  Stamp  Nutrition 
Connection  Recipe  Submission  and 
Review  Forms. 

OMB  Control  Number:  0518-0043. 


Summary  of  Collection:  The  National 
Agricultural  Library’s  Food  Stamp 
Nutrition  Connection  (FSNC)  http:// 
www.nal. usda.gov/foodstamp/  resource 
system  developed  an  on-line  recipe 
database,  the  Recipe  Finder  in  Fiscal 
Year  2005.  The  purpose  of  the  recipe 
database  is  to  provide  our  target 
audience.  Food  Stamp  Program 
Nutrition  Educators  (FSNE)  providers, 
with  low-cost,  easy  to  prepare,  healthy 
recipes  for  classes  and  demonstrations 
with  FSNE  participants.  We  rely  on 
these  same  educators  to  submit  their 
best  recipes  to  us  for  review,  analysis 
and  posting  in  the  database.  Data 
collected  using  the  “FSNC  Recipe 
Review  Form”  will  help  identify  the 
success  or  value  of  the  nutrition 
education  and  budgeting  tool  with 
FSNE  participants. 

Need  and  Use  of  the  Information: 
FSNE  providers  have  the  opportunity  to 
submit  recipes  on-line  saving  the 
authors  time  while  providing  a  fast  and 
accurate  vehicle  in  which  to 
communicate  with  the  authors.  At  the 
same  time,  submitted  recipes  will  be 
reviewed  for  the  purposes  of  ensuring 
that  only  high  quality  information 
remains  in  the  database.  The 
information  will  be  collected 
electronically.  If  this  collection  was  not 
conducted,  it  would  inhibit  the  ability 
of  the  target  audience  to  participate  in 
a  valuable  resource  that  will  assist  them 
and  in  turn  the  FSNE  participants. 

Description  of  Respondents: 
Individual  or  households;  Not-for-Profit 
institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  250. 

Frequency  of  Responses:  Reporting; 
Annually. 

Total  Burden  Hours:  30. 

Ruth  Brown, 

Departmental  Information  Collection 
Clearance  Officer. 

(FR  Doc.  E8-19202  Filed  8-18-08;  8:45  am] 
BILLING  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Funds  Availability  (NOFA)  To 
invite  Appiications  for  the  American 
indian  Credit  Outreach  Initiative 

AGENCY:  Farm  Service  Agency,  USDA. 
action:  Notice. 
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summary:  The  Farm  Service  Agency 
(FSA)  is  requesting  applications  for 
competitive  cooperative  agreement 
funds  for  Fiscal  Year  (FY)  2009  for  the 
credit  outreach  initiative  targeted  to 
American  Indian  farmers,  ranchers,  and 
youth  residing  primarily  on  Indian 
reservations  within  the  contiguous 
United  States.  FSA  anticipates  the 
availability  of  $746,496  in  funding  and 
the  award  to  one  successful  applicant 
through  a  Cooperative  Agreement.  This 
request  for  applications  is  being  made 
prior  to  passage  of  an  FY  2009 
appropriations  bill  to  allow  applicants 
sufficient  time  to  submit  proposals,  give 
the  Agency  maximum  time  to  process 
applications,  and  permit  continuity  of 
this  program.  FSA  requests  proposals 
from  eligible  non-profit  organizations, 
land-grant  institutions,  and  federally- 
recognized  Indian  tribal  governments 
interested  in  a  competitively-awarded 
cooperative  agreement  to  create  and 
implement  a  mechanism  that  will 
provide  credit  outreach  and  promotion, 
pre-loan  education,  and  one-on-one  loan 
application  preparation  assistance  to 
American  Indian  farmers,  ranchers,  and 
youth.  Successful  proposals  may 
include  other  innovative  services 
intended  to  enhance  participation  by 
American  Indians  in  specific  FSA’s 
Agricultural  Credit, Programs. 

DATES:  Applications  must  be  completed 
and  submitted  to  the  Agency  no  later 
than  5  p.m.  eastern  time  September  18, 
2008.  Late  applications  will  not  be 
accepted  and  will  be  returned  to  the 
applicant.  Applicants  must  ensure  that 
the  service  used  to  deliver  the 
application  can  do  so  by  the  deadline. 
Due  to  security  concerns,  packages  sent 
to  the  Agency  by  mail  have  been 
delayed  several  days  or  even  weeks. 
ADDRESSES:  Submit  applications  and 
other  required  materials  by  mail  to: 

Mike  Hill,  Director,  Outreach  Staff, 

Farm  Service  Agency,  USDA,  STOP 
0511,  Suite  508  Portals  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0511. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Hill,  (202)  690-1098;  e-mail: 
mike.hiU@wdc.usda.gov. 

.  SUPPLEMENTARY  INFORMATION: 

Purpose  of  Solicitation 

This  solicitation  is  issued  under  7 
U.S.C.  2204b(b)(4),  which  authorizes  the 
Secretary  of  Agriculture  to  enter  into 
cooperative  agreements  to  improve  the 
coordination  and  effectiveness  of 
Federal  programs  affecting  rural  areas. 
The  principal  objective  of  this 
cooperative  agreement  is  to  continue  a 
national  outreach  program  that  enables 
American  Indian  farmers,  ranchers,  and 


youth  primarily  located  on  Indian 
reservations  in  the  contiguous  United 
States  to  understand  and  have  access  to 
the  various  FSA  Agriculture  Credit 
Programs. 

Proposal  Requirements 

All  proposed  approaches  must 
include  a  plan  for  how  the  project  will 
have  the  following  capabilities  in  place 
within  three  months  after  acceptance  of 
award: 

(1)  A  data  tracking  system  that  records 
and  tracks  all  project  credit  outreach 
activities  and  has  the  ability  to  provide 
detailed  statistical  information  on  an  ad 
hoc  basis,  that  must  also  be  functional 
on  a  real-time  basis  as  well  as  being 
available  online  through  the  Internet, 
and 

(2)  The  demonstrated  ability  to 
deliver  these  credit  outreach  services 
utilizing  the  FSA  online  Farm  Business 
Plan  software  program. 

Proposals  must  demonstrate 
innovative  and  unique  ways  of  ensuring 
that  American  Indians  have  improved 
access  to  FSA  Agricultural  Credit 
Programs  through  targeted  outreach 
activities  including  targeted 
promotional  campaigns,  educational 
programs,  general  information 
dissemination,  and  one-on-one 
assistance. 

Background 

Today,  American  Indians  own  and 
control  approximately  66  million  acres 
of  agricultural  lands  held  in  trust  by  the 
United  States  Government  and 
administered,  for  the  most  part,  by  the 
Bureau  of  Indian  Affairs  (BIA)  of  the 
Department  of  the  Interior.  Land-based 
agricultural  enterprises  are  considered 
the  primary  source  of  revenue  for  most 
tribes,  due  in  large  part  to  their 
geographical  isolation  from  any  urban 
type  industrial  development  activities. 
Thus,  protecting  this  resource  and 
utilizing  it  effectively  is  an  important 
function  of  the  elected  tribal  officials 
charged  with  operating  business 
activities  that  take  place  within 
reservations. 

The  United  States  Department  of 
Agriculture  (USDA)  provides  farmers 
and  ranchers  technical,  financial,  and 
educational  resources.  American  Indian 
agricultural  producers  on  reservations 
have  historically  been  less  able  to 
benefit  from  USDA  services  than  other 
farmers  and  ranchers.  Since  1987, 
Congress  has  enacted  Federal  laws,  such 
as  the  recent  Food,  Conservation,  and 
Energy  Act  of  2008  (Pub.  L.  110-246, 
2008  Farm  Bill),  to  address  American 
Indians’  lack  of  access  to  USDA’s 
programs  and  services;  this  has  resulted 
in  beginning  to  close  some  of  the  gaps 


in  access  to  these  programs  and 
services.  As  positive  as  these  changes 
are,  they  have  not  fully  addressed  an 
implementation  plan  or  the  funds 
needed  to  carry  out  implementation  of 
sorely  needed  agribusiness  education 
and  direct  services  to  American  Indian 
Reservation  farmers  and  ranchers. 

American  Indian  agribusinesses,  as 
well  as  individual  Indians,  have 
consistently  reported  that  the  primary 
need  in  Indian  agriculture  is  access  to 
the  capital  required  to  own  and  operate 
their  own  farms  or  ranches.  Therefore, 
FSA  has  created  and  implemented  this 
cooperative  funding  mechanism  to 
provide  credit  outreach  and  other 
related  training  and  assistance  services 
related  to  FSA’s  Agricultural  Credit 
Programs,  subject  to  funding,  as  a  way 
to  resolve  some  of  the  credit  needs  of 
Indian  agriculture. 

Definitions 

The  following  definitions  are 
applicable  to  this  Notice. 

Agency  or  FSA.  The  United  States 
Department  of  Agriculture  Farm  Service 
Agency. 

Farm  land.  Land  used  for  commercial 
agriculture  crops,  poultry  and  livestock 
enterprises,  or  aquaculture. 

Federally-Recognized  Indian  Tribal 
Government.  The  governing  body  or  a 
governmental  agency  of  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community  (including  any 
Native  village  as  defined  in  section  3  of 
the  Alaska  Native  Claims  Settlement  Act 
(43  U.S.C.  1602))  certified  by  the 
Secretary  of  the  Interior  as  eligible  for 
the  special  programs  and  services 
provided  through  the  Bureau  of  Indian 
Affairs. 

Land  Grant  Institutions. 

(1)  A  1994  institution  (as  defined  in 
section  2  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (7  U.S.C.  7601)),  or  an  1890 
institution. 

(2)  An  Indian  tribal  community 
college  or  an  Alaska  Native  cooperative 
college. 

(3)  A  Hispanic-serving  institution  (as 
defined  in  section  1404  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977  (7  U.S.C. 
3103)). 

Non-Profit  Organization.  Any 
corporation,  trust,  association, 
cooperative,  or  other  organization  that: 

(1)  Is  operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest; 

(2)  Is  not  organized  primarily  for 
profit:  and 

(3)  Is  recognized  by  the  Internal 
Revenue  Service  as  being  certified  as 
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501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3)). 

Recipient  Eligibility  Requirements 

Applicants  must  either  be  a  non-profit 
organization,  a  federally  recognized 
Indian  tribe,  or  a  land  grant  institution 
as  defined  above.  Applications  without 
sufficient  information  to  determine 
eligibility  will  not  be  considered. 

Proposal  Preparation 

A  proposal  must  contain  an  original 
and  two  copies  of  the  following  (Contact 
Mike  Hill  (see  FOR  FURTHER  INFORMATION 
CONTACT  above)  if  you  need  help  getting 
the  forms): 

1.  Form  SF-424,  “Application  for 
Federal  Assistance.” 

2.  Form  SF— 424A,  “Budget 
Information — Non-Construction 
Programs.” 

3.  Form  SF-424B,  “Assurances — Non- 
Construction  Programs.” 

4.  Table  of  Contents.  For  ease  of 
locating  information,  each  proposal 
must  contain  a  detailed  Table  of 
Contents  immediately  following  the 
required  Federal  forms.  The  Table  of 
Contents  should  include  page  numbers 
for  each  component  of  the  proposal. 
Pagination  should  begin  immediately 
following  the  Table  of  Contents. 

5.  Proposal  Summary.  A  summary  of 
the  project  proposal,  not  to  exceed  one 
page,  that  includes  the  title  of  the 
project,  a  description  of  the  project 
(including  goals  and  tasks  to  be 
accomplished),  the  names  of  the 
individuals  responsible  for  conducting 
and  completing  the  tasks,  and  the 
expected  time  frame  for  completing  all 
tasks  (which  should  not  exceed  twelve 
months). 

6.  Eligibility.  A  detailed  discussion, 
not  to  exceed  two  pages,  describing  how 
the  applicant  meets  the  definition  of 
land  grant  institution,  nonprofit 
organization,  or  Federally  recognized 
Indian  tribal  government.  In  addition, 
the  applicant  must  describe  all  other 
collaborative  organizations  that  may  be 
involved  in  the  project. 

7.  Proposal  Narrative.  The  narrative 
portion  of  the  project  proposal  must  be 
in  a  font  such  as  Times  New  Roman  (12 
pt.)  or  comparable  font  and  must 
include  the  following: 

(a)  Project  Title.  The  title  of  the 
proposed  project  must  be  brief,  not  to 
exceed  100  characters,  yet  represent  the 
major  thrust  of  the  project. 

(b)  Information  Sheet.  A  separate  one 
page  information  sheet  that  lists  each  of 
the  seven  evaluation  criteria  listed  in 
this  NOFA  (see  the  “Evaluation  Criteria 
and  Weights”  section  below)  followed 
by  the  page  numbers  of  all  relevant 
material  and  documentation  contained 


in  the  proposal  that  address  or  support 
that  criteria. 

(c)  Goals  and  Objectives  of  the  Project. 
A  clear  statement  of  the  ultimate  goals 
and  objectives  of  the  project  must  be 
presented. 

(d)  Evaluation  Criteria.  Each  of  the 
seven  evaluation  criteria  listed  in  this 
NOFA  (see  the  “Evaluation  Criteria  and 
Weights”  section  below)  must  be 
addressed  specifically  and  individually 
by  category.  These  criteria  should  be  in 
narrative  form  with  any  specific 
supporting  documentation  attached  as 
addenda  and  should  be  placed  directly 
following  the  proposal  narrative.  If  other 
materials,  including  financial 
statements,  will  be  used  to  support  any 
evaluation  criteria  it  should  also  be 
placed  directly  following  the  proposal 
narrative.  The  applicant  must  also 
propose  and  delineate  significant 
agency  participation  in  the  project. 

Amount  of  Award 

The  amount  of  funds  expected  to  be 
available  for  FY  2009  is  approximately 
$746,496  based  on  historical  funding 
levels.  If  actual  funding  differs  from  this 
amount,  the  Agency  will  publish  a 
separate  Notice  of  Funds  Availability. 
Expenses  incurred  in  developing 
applications  will  be  at  the  applicant’s 
risk. 

Number  of  Awards 

Only  one  cooperative  agreement  will 
be  awarded. 

Eligible  Cooperative  Agreement  Fund 
Uses 

Cooperative  agreement  funds  may  be 
used  to  cover  allowable  costs  incurred 
by  the  recipient  and  approved  by  the 
Agency.  Allowable  costs  are  governed 
by  7  CFR  parts  3015,  3016,  and  3019,  as 
applicable,  and  applicable  Office  of 
Management  and  Budget  Circulars. 

Ineligible  Fund  Uses 

Cooperative  agreement  funds  must 
not  be  used  to: 

(1)  Plan,  repair,  rehabilitate,  acquire, 
or  construct  a  building  or  facility 
(including  a  processing  facility); 

(2)  Purchase,  rent,  or  install  fixed 
equipment,  including  mobile  and  other 
processing  equipment; 

(3)  Pay  for  the  preparation  of  the 
cooperative  agreement  application; 

(4)  Pay  expenses  not  directly  related 
to  the  funded  venture  (for  example, 
cooperative  agreement  funds  cannot  be 
used  to  support  the  organization’s 
general  operations); 

(5)  Fund  political  or  lobbying 
activities; 

(6)  Pay  costs  incurred  prior  to 
receiving  this  Cooperative  Agreement; 


(7)  Fund  any  activity  prohibited  by  7 
CFR  parts  3015,  3016,  and  3019,  as 
applicable;  and 

(8)  Fund  architectural  or  engineering 
design  work  for  a  specific  physical 
facility. 

Evaluation  Criteria,  Proposal  Review 

A  National  Office  panel  of  USDA 
employees  will  review  applications  for 
eligibility,  completeness,  and 
responsiveness  to  this  NOFA. 

Incomplete  or  non-responsive 
applications  will  be  returned  to  the 
applicant  and  not  evaluated  further.  If 
the  submission  deadline  has  not  expired 
and  time  permits,  ineligible  applications 
may  be  returned  to  the  applicemts  for 
possible  revision. 

The  proposal  will  be  evaluated  using 
the  criteria  specified  below.  Failure  to 
address  any  one  of  the  criteria  will 
disqualify  the  application.  All  proposals 
must  be  in  compliance  with  this  NOFA 
and  applicable  statutes. 

Prior  to  technical  examination,  a 
preliminary  review  will  be  made  by 
FSA  Outreach  Staff  for  responsiveness 
to  this  solicitation.  Proposals  that  do  not 
fall  within  the  solicitation  guidelines  or 
are  otherwise  ineligible  will  be 
eliminated  from  competition.  All 
responsive  proposals  will  be  reviewed 
by  a  panel  of  reviewers  using  the 
evaluation  criteria  stated  below.  The 
selected  USDA  employee  reviewers  will 
be  chosen  to  provide  maximum 
expertise  and  objective  judgment  in  the 
evaluation  of  proposals.  Evaluated 
proposals  will  be  ranked  by  the  FSA 
Outreach  Staff  based  on  the  evaluation 
criteria  and  weights  listed  below.  Final 
approval  of  those  proposals  will  be 
made  by  the  Administrator  of  FSA, 
subject  to  the  availability  of  funding. 

Evaluation  Criteria  and  Weights 

All  responsive  proposals  will  be 
reviewed  based  on  the  following  seven 
criteria: 

(1)  Applicant’s  Commitment  and 
Resources  (15  points).  The  standard 
evaluates  the  degree  to  which  the 
organization  is  committed  to  the  project, 
and  the  experience,  qualifications, 
competency,  and  availability  of 
personnel  and  resources  to  direct  and 
carry  out  the  project.  In  addition,  the 
applicant  must  demonstrate  its  ability  to 
deliver  credit  outreach  services  utilizing 
the  FSA  online  Farm  Business  Plan 
software  program  after  acceptance  of 
any  financial  award. 

(2)  Feasibility  and  Policy  Consistency 
(20  points).  The  standard  evaluates  the 
degree  to  which  the  proposal  clearly 
describes  its  objectives  and  evidences  a 
high  level  of  feasibility.  This  criterion 
relates  to  the  adequacy  and  soundness 
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of  the  proposed  approach  to  the  solution 
of  the  problem  and  evaluates  the  plan  of 
operation,  timetable,  evaluation,  and 
dissemination  plans. 

(3)  Detailed  Description  of 
Collaborative  Partnerships,  if  any,  and 
Program  Recipients  (20  points).  This 
standard  evaluates  the  degree  to  which 
the  proposal  reflects  partnerships  and 
collaborative  initiatives  with  other 
agencies  or  organizations  to  enhance  the 
quality  and  effectiveness  of  the  program. 
Additionally,  the  areas  and  number  of 
underserved  American  Indian  farmers, 
ranchers,  and  youth  who  would  benefit 
from  the  services  offered  will  be 
evaluated. 

(4)  Outreach  to  Socially 
Disadvantaged  American  Indian 
Applicants  (10  points).  This  standard 
evaluates  the  degree  to  which  the 
proposal  contains  detailed  programs  to 
reach  persons  identified  as  socially 
disadvantaged  American  Indian  farmers, 
ranchers,  and  youth.  The  proposal  will 
be  evaluated  for  its  potential  for 
encouraging  and  assisting  socially 
disadvantaged  American  Indian  farmers, 
ranchers,  and  youth  to  utilize  the 
various  FSA  agriculture  credit 
programs.  Elements  considered  include 
impact,  continuation  plans,  innovation, 
and  expected  products  and  results. 

(5)  Innovative  Strategies  (25  points). 
This  standard  evaluates  the  degree  to 
which  the  proposal  reflects  innovative 
strategies  for  reaching  the  population 
targeted  in  the  proposal  and  achieving 
the  project  objectives.  This  standard 
will  also  evaluate  data  tracking 
capability.  For  data  tracking,  the 
standard  evaluates  evidence  that  the 
applicant  has  the  ability  to  put  in  place 
a  data  tracking  system  that  can  record 
and  track  all  credit  outreach  activities 
and  the  ability  to  provide  detailed 
statistical  information  on  an  ad  hoc 
basis,  with  additional  evidence 
supporting  the  system’s  ability  to 
function  on  a  real-time  basis  as  well  its 
ability  to  be  available  online  through  the 
Internet.  For  innovative  solutions,  the 
standard  evaluates  originality, 
practicality,  and  creativity  in  proposing 
ways  to  develop  and  test  innovative 
solutions  to  existing  or  anticipated 
credit  issues  or  problems  of  socially 
disadvantaged  American  Indian  farmers, 
ranchers,  and  youth.  The  proposal  will 
be  reviewed  for  its  responsiveness  to  the 
need  to  provide  socially  disadvantaged 
American  Indian  farmers,  ranchers,  and 
youth  with  promotion,  relevant 
information,  and  direct  assistance  in 
applying  for  and  receiving  FSA 
agriculture  credit,  and  other  essential 
information  to  enhance  participation  in 
agricultural  programs  and  conduct  a 


successful  farming  or  ranching 
operation. 

(6)  Overall  Quality  of  the  Proposal  (5 
points).  This  .standard  evaluates  the 
degree  to  which  the  proposal  complies 
with  this  NOFA  and  is  of  high  quality. 
Elements  considered  include  adherence 
to  instructions,  accuracy  and 
completeness  of  forms,  clarity  and 
organization  of  ideas,  thoroughness  and 
sufficiency  of  detail  in  the  budget 
narrative,  specificity  of  allocations 
between  targeted  areas  if  the  proposal 
addresses  more  than  one  area,  and 
completeness  of  vitae  for  all  key 
personnel  associated  with  the  project. 

(7)  Accuracy  of  Proposed  Budget  and 
Justification  (5  points).  This  standard 
evaluates  the  accuracy  of  the  proposed 
budget  and  the  accompanying  budget 
justification.  The  proposed  budget 
should  provide  a  detailed  description  of 
each  budget  category  that  includes 
categorical  subtotals  as  well  as  a 
separate  budget  justification  that  clearly 
defines  and  explains  each  and  every 
proposed  budget  line  item. 

Selection  Process 

When  the  reviewers  have  completed 
their  individual  evaluations,  the  panel 
reviewers,  based  on  the  individual 
reviews,  will  make  a  recommendation  to 
the  Administrator  that  one  responsive 
proposal  be  approved  for  support  from 
available  funds.  Prior  to  award,  the 
Administrator  reserves  the  right  to 
negotiate  with  an  applicant  whose 
project  is  recommended  for  funding 
regarding  project  revisions  (for  example, 
change  in  scope  of  work  or  the  Agency’s 
significant  involvement),  funding  level, 
or  period  of  support.  A  proposal  may  be 
withdrawn  at  any  time  before  a  final 
funding  decision  is  made. 

Cooperative  Agreement  Awards 

Within  the  limit  of  funds  available  for 
such  purpose,  the  Administrator  will 
enter  into  a  cooperative  agreement  with 
the  successful  applicant.  The  date 
specified  by  the  Administrator  as  the 
effective  date  of  the  award  will  not  be 
later  than  12  months  after  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law. 

When  To  Submit  an  Application 

The  deadline  for  receipt  of  all 
applications  is  5  p.m.  eastern  time 
September  18,  2008  The  Agency  will 
not  accept  any  application  received  after 
the  deadline. 

Cooperator  Requirements 

Cooperators  will  be  required  to  do  the 
following: 


•  Sign  required  Federal  grant-making 
forms  including: 

o  Form  AD-1047,  Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters-Primary 
Covered  Transactions; 

o  Form  AD-1048,  Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion- 
Lower  Tier  Covered  Transactions; 

o  Form  AD-1049,  Certification 
Regarding  a  Drug-Free  Workplace 
Requirements  (Grants);  and 

o  Form  RD  400-4,  Assurance 
Agreement  (Civil  Rights). 

•  Use  Standard  Form  270,  Request  for 
Advance  or  Reimbursement  to  request 
payments. 

•  Submit  a  Standard  Form  269, 
Financial  Status  Report,  and  list 
expenditures  according  to  agreed  upon 
budget  categories  on  a  semi-annual 
basis.  A  semi-annual  financial  report  is 
due  within  45  days  after  the  first  6- 
month  project  period  and  an  annual 
financial  report  is  due  within  60  days 
after  the  second  6-month  project  period. 

•  Submit  quarterly  performance 
reports  that  compare  accomplishments 
to  the  objectives;  if  established 
objectives  are  not  met,  discuss 
problems,  delays,  or  other  problems  that 
may  affect  completion  of  the  project; 
establish  objectives  for  the  next 
reporting  period;  and  discuss 
compliance  with  any  special  conditions 
on  the  use  of  awarded  funds. 

•  Maintain  a  financial  management 
system  that  is  acceptable  to  the  Agency. 

•  Submit  a  final  project  performance 
report. 

•  Sign  an  agency  approved 
cooperative  agreement  (an  example  of 
which  is  provided  at  the  end  of  this 
notice). 

Other  Federal  Statutes  and  Regulations 
That  Apply 

In  addition  to  the  requirements 
provided  in  this  notice,  other  Federal 
statutes  and  regulations  apply  to 
proposals  considered  for  review  and  to 
our  cooperative  agreement  awarded. 
These  include,  but  are  not  limited  to: 

•  7  CFR  part  15,  subpart  A, 
Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 
Agriculture-Effectuation  of  Title  VI  of 
the  Civil  Rights  Act  of  1964; 

•  7  CFR  part  3015,  Uniform  Federal 
Assistance  Regulations; 

•  7  CFR  parts  3016,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments; 

•  7  CFR  part  3017,  Governmentwide 
Debarment  and  Suspension  (Non¬ 
procurement); 

•  7  CFR  part  3018,  New  Restrictions 
on  Lobbying; 
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•  7  CFR  part  3019,  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-profit  Organizations; 

•  7  CFR  part  3021,  Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Financial  Assistance):  and 

•  7  CFR  part  3052,  Audits  of  States, 
Local  Governments,  and  Non-Profit 
Organizations. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  this  NOFA  because  the 
program  does  not  receive  applications 
from  more  than  10  persons  covered  by 
the  5  CFR  1320.3(c). 

Signed  in  Washington,  DC  on  August  13, 
2008. 

Glen  L.  Keppy, 

Acting  Administrator,  Farm  Service  Agency. 

United  States  Department  of 
Agriculture 

Farm  Service  Agency 

Cooperative  Agreement — American 
Indian  Outreach  Initiative 

This  Cooperative  Agreement 

(Agreement)  dated _ , 

between _ (Cooperator) , 

and  the  United  States  of  America,  acting 
through  the  Farm  Service  Agency  of  the 
Department  of  Agriculture  (the  Agency), 

for  $ _ in  cooperative  agreement 

funds  under  the  program,  delineates  the 
agreement  of  the  parties. 

Now,  therefore,  iii  consideration  of 
the  cooperative  agreement; 

The  parties  agree  that: 

(1)  All  the  terms  and  provisions  of  the 
Notice  entitled  “Notice  of  Funds 
Availability  (NOFA)  Inviting 
Applications  for  the  American  Indian 
Credit  Outreach  Initiative,”  published 
in  the  Federal  Register  on  August  19, 
2008  and  the  application  submitted  by 
the  Cooperator  for  this  Agreement, 
including  any  attachments  or 
amendments,  are  incorporated  and 
included  as  part  of  this  Agreement.  Any 
changes  to  these  documents  or  this 
agreement  must  be  approved  in  writing 
by  the  Agency. 

(2)  As  a  condition  of  the  Agreement,  , 
the  Cooperator  certifies  that  it  is  in 
compliance  with  and  will  comply  in  the 
course  of  the  Agreement  with  all 
applicable  laws,  regulations.  Executive 
Orders,  and  other  generally  applicable 
requirements,  including  those  contained 
in  7  CFR  3015.205(b),  which  are 
incorporated  into  this  agreement  by 
reference,  and  such  other  statutory 
provisions  as  are  specifically  contained 
herein.  The  Cooperator  will  comply 
with  title  VI  of  the  Civil  Rights  Act  of 


1964,  section  504  of  the  Rehabilitation 
Act  of  1973,  and  Executive  Order  12250. 

(3)  The  provisions  of  7  CFR  part  3015, 
Uniform  Federal  Assistance 
Regulations,  and  7  CFR  part  3019, 
Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
institutions  of  Higher  Education, 
Hospitals,  and  Other  Nonprofit 
Organizations,  as  applicable,  are 
incorporated  herein  and  made  a  part 
hereof  by  reference. 

Further,  the  Cooperator  agrees  that  it 
will: 

(1)  Not  use  cooperative  agreement 
funds  to  plan,  repair,  rehabilitate, 
acquire,  or  construct  a  building  or 
facility  (including  a  processing  facility); 
or  to  purchase,  rent,  or  install  fixed 
equipment. 

(2)  Use  funds  only  for  the  purpose 
and  activities  specified  in  the  proposal 
approved  by  the  Agency  including  the 
approved  budget.  Any  uses  not 
provided  for  in  the  approved  budget 
must  be  approved  in  writing  by  the 
Agency  in  advance  of  obligation  by  the 
Agency. 

(3)  Submit  a  Standard  Form  269, 
Financial  Status  Report  and  list 
expenditures  according  to  agreed  upon 
budget  categories  on  a  semi-annual 
basis.  Reports  are  due  by  April  30  and 
October  30  after  the  cooperative 
agreement  is  awarded. 

(4)  Provide  periodic  reports  as 
required  by  the  Agency.  A  financial 
status  report  and  a  project  performance 
report  will  be  required  on  a  semi-annual 
basis.  The  financial  status  report  must 
show  how  cooperative  agreement  funds 
have  been  used  to  date  and  project  the 
funds  needed  and  their  purposes  for  the 
next  quarter.  A  final  report  may  serve  as 
the  last  semi-annual  report.  Cooperators 
must  constantly  monitor  performance  to 
ensure  that  time  schedules  are  being 
met  and  projected  goals  by  time  periods 
are  being  accomplished.  The  project 
performance  reports  must  include  the 
following: 

a.  A  comparison  of  actual 
accomplishments  to  the  objectives  for 
that  period. 

b.  Reasons  why  established  objectives 
were  not  met,  if  applicable. 

c.  Reasons  for  any  problems,  delays, 
or  adverse  conditions  which  will  affect 
attainment  of  overall  program 
objectives,  prevent  meeting  time 
schedules  or  objectives,  or  preclude  the 
attainment  of  particular  objectives 
during  established  time  periods.  This 
disclosure  must  be  accomplished  by  a 
statement  of  the  action  taken  or  planned 
to  resolve  the  situation. 

d.  Objectives  and  timetables 
established  for  the  next  reporting 
period. 


e.  The  final  report  will  also  address 
the  following: 

(i)  What  have  been  the  most 
challenging  or  unexpected  aspects  of 
this  program? 

(ii)  What  advice  you  would  give  to 
other  organizations  planning  a  similar 
program.  These  should  include 
strengths  and  limitations  of  the 
program.  If  you  had  the  opportunity, 
what  would  you  have  done  differently? 

(iii)  If  an  innovative  approach  was 
used  successfully,  the  cooperator  should 
describe  their  program  in  detail  so  that 
other  organizations  might  consider 
replication  in  their  areas. 

5.  Provide  Financial  Management 
Systems  which  will  include: 

a.  Records  that  identify  adequately  the 
source  and  application  of  funds  for 
cooperative  agreement  supported 
activities.  Those  records  must  contain 
information  pertaining  to  grant  and 
cooperative  agreement  awards  and 
authorizations,  obligations,  un-obligated 
balances,  assets,  liabilities,  outlays,  and 
income. 

b.  Effective  control  over  and 
accountability  for  all  funds,  property, 
and  other  assets.  Cooperator  must 
adequately  safeguard  all  such  assets  and 
ensure  that  they  are  used  solely  for 
authorized  purposes. 

c.  Accounting  records  supported  by 
source  documentation. 

6.  Retain  financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  the 
cooperative  agreement  for  a  period  of  at 
least  3  years  after  closing,  except  that 
the  records  must  be  retained  beyond  the 
3-year  period  if  audit  findings  have  not 
been  resolved.  Microfilm  or  photocopies 
or  similar  methods  may  be  substituted 
in  lieu  of  original  records.  The  Agency 
and  the  Comptroller  General  of  the 
United  States,  or  any  of  their  duly 
authorized  representatives,  must  have 
access  to  any  books,  documents,  papers, 
and  records  of  the  Cooperator  that  are 
pertinent  to  the  specific  cooperative 
agreement  program  for  the  purpose  of 
making  audits,  examinations,  excerpts, 
and  transcripts. 

7.  Not  encumber,  transfer,  or  dispose 
of  the  equipment  or  any  part  thereof, 
acquired  wholly  or  in  part  with  Agency 
funds  without  the  written  consent  of  the 
Agency. 

8.  Not  duplicate  other  program 
purposes  for  which  monies  have  been 
received,  are  committed,  or  are  applied 
to  from  other  sources  (public  or  private). 

The  Agency  agrees  to  make  funds 
available  to  the  Cooperator  under  this 
Agreement  in  an  amount  not  to  exceed 
the  amount  indicated  above.  The  funds 
will  be  reimbursed  or  advanced  based 
on  submission  to  the  Agency  by  the 
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Cooperator  of  a  complete  Standard  Form 
270. 

Authorized  and  executed  this  day  hy; 


(Cooperator) 


(Title) 

UNITED  STATES  OF  AMERICA 
FARM  SERVICE  AGENCY 
By: 


(Name) 

(Titibj 

IFR  Doc.  E8-19156  Filed  8-18-08;  8:45  am] 
BILLING  CODE  341(M)S-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  a  Finding  of  No  Significant 
Impact — Little  Choconut  Creek 
Watershed,  Broome  County,  NY 

action:  Notice  of  a  Finding  of  No 
Significant  Impact — Little  Choconut 
Creek  Watershed,  Broome  County,  New 
York. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Little  Choconut  Creek  Flood  Control 
Dam  Site  2  rehabilitation  project, 

Broome  County,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  DeWeese,  Acting  State 
Conservationist,  Natural  Resources 
Conservation  Service,  441  S.  Salina  St., 
Suite  354,  Syracuse,  NY  13202; 
telephone:  (315)  477-6504. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Dennis  DeWeese,  Acting  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purpose  is  to  rehabilitate 
dam  site  2  in  order  to  extend  the  useful 
life  of  the  structure  and  meet  current 
dam  safety  criteria.  The  planned  works 
of  improvement  include  sediment 


removal  from  behind  the  dam  and 
increasing  the  height  of  the  auxiliary 
spillway. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Dennis  DeWeese,  Acting  State 
Conservationist,  New  York. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated;  August  4,  2008. 

Dennis  DeWeese, 

Acting  State  Conservationist,  Natural 
Resources  Conservation  Service,  Syracuse, 
NY. 

[FR  Doc.  E8-19160  Filed  8-18-08;  8:45  am] 
BILLING  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funding  Availability  (NOFA): 
Section  515  Multi-Family  Housing 
Preservation  Revolving  Loan  Fund 
(PRLF)  Demonstration  Program  for 
Fiscal  Year  2008 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Notice. 

Overview  Information 

SUMMARY:  The  Rural  Housing  Service  of 
Rural  Development  announces  the 
availability  of  funds  and  the  timeframe 
to  submit  applications  for  loans  to 
private  non-profit  organizations,  or  such 
non-profit  organizations’  affiliate  loan 
funds  and  State  and  local  housing 
finance  agencies,  to  carry  out  a 
demonstration  program  to  provide 
revolving  loans  for  the  preservation  and 
revitalization  of  low-income  Multi- 
Family  Housing  (MFH).  Housing  that  is 
assisted  by  this  demonstration  program 
must  be  financed  by  Rural  Development 
through  its  MFH  loan  program  under 
Sections  515,  514  and  516  of  the 
Housing  Act  of  1949.  The  goals  of  this 
demonstration  program  will  be  achieved 


through  loans  made  to  intermediaries. 
The  intermediaries  will  establish  their 
programs  for  the  purpose  of  providing 
loans  to  ultimate  recipients  for  the 
preservation  and  revitalization  of  low 
income  Sections  515,  514  and  516  MFH 
as  affordable  housing. 

DATES:  The  deadline  for  receipt  of  all 
applications  in  response  to  this  NOFA 
is  5  p.m..  Eastern  Time,  October  20, 

2008.  The  application  closing  deadline 
is  firm  as  to  date  and  hour.  Rural 
Development  will  not  consider  any 
application  that  is  received  after  the 
closing  deadline.  Applicants  intending 
to  mail  applications  must  provide 
sufficient  time  to  permit  delivery  on  or 
before  the  closing  deadline.  Acceptance 
by  a  post  office  or  private  mailer  does 
not  constitute  delivery.  Facsimile,  and 
postage  due  applications  will  not  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  Searcy,  Jr.,  Senior  Loan 
Specialist,  Multi-Family  Housing 
Processing  Division,  STOP  0781  (Room 
1263-S),  or  Bonnie  Edwmds-Jackson, 
Senior  Loan  Specialist,  Multi-Family 
Housing  Processing  Division,  STOP 
0781  (Room  1239-S),  U.S.  Department 
of  Agriculture,  Rural  Housing  Service, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0781  or  by 
telephone  at  (202)  720-1753  or  (202) 
690-0759,  TDD  (302)  857-3585  or  via  e- 
mail  at  Henry.Searcy@wdc.usda.gov  or 
Bonnie.Edwards@wdc.usda.gov.  (Please 
note  the  phone  numbers  are  not  toll  free 
numbers.) 


Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  (2005)  et  seq.,  OMB  must 
approve  all  “collections  of  information” 
by  Rural  Development.  The  Act  defines 
“collection  of  information”  as  a 
requirement  for  “answers  to  *  *  * 
identical  reporting  or  recordkeeping 
requirements  imposed  on  ten  or  more 
persons  *  *  *.”  (44  U.S.C.  3502(3)(A)) 
Because  this  NOFA  will  receive  less 
than  10  respondents,  the  Paperwork 
Reduction  Act  does  not  apply. 

Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.415. 

Overview 

The  Agriculture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
2008  (Act)  (Division  A  of  Pub.  L.  110- 
161,  December  26,  2007)  provided 
funding  for,  and  authorizes  Rural 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 


Federal  Register / Vol.  73,  No.  161 /Tuesday,  August  19,  2008 /Notices 


48369 


Development  to,  establish  a  revolving 
loan  fund  demonstration  program  for 
the  preservation  and  revitalization  of 
the  Sections  515,  514  and  516  Multi- 
Family  Housing  portfolio.  The  Multi- 
Family  Housing  program  is  authorized 
by  Sections  514,  515  and  516  of  the 
Housing  Act  of  1949  and  provides  Rural 
Development  the  authority  to  make 
loans  for  low  income  Multi-Family 
Housing,  farm  labor  housing,  farm  labor 
housing,  and  related  facilities. 

Program  Administration 

I.  Funding  Opportunities  Description 

This  NOFA  requests  applications 
from  eligible  applicants  for  loans  to 
establish  and  operate  revolving  loan 
funds  for  the  preservation  of  low- 
income  MFH  within  the  Rural 
Development  Sections  515,  514  and  516 
Multi-Family  Housing  portfolio.  Rural 
Development’s  regulations  for  the 
section  514,  515  and  516  Multi-Family 
Housing  Program'are  published  at  7  CFR 
part  3560. 

Housing  that  is  constructed  or 
repaired  must  meet  the  Rural 
Development  design  and  construction 
standcuds  and  the  development 
standards  contained  in  7  CFR  part  1924, 
subparts  A  and  C,  respectively.  Once 
constructed.  Section  515  Multi-Family 
Housing  must  be  managed  in 
accordance  with  the  program’s 
management  regulation,  7  CFR  part 
3560,  suhpart  C.  Tenant  eligibility  is 
limited  to  persons  who  qualify  as  a  very 
low-,  or  low-,  household  or  who  are 
eligible  under  the  requirements 
established  to  qualify  for  housing 
benefits  provided  by  sources  other  than 
Rural  De\'elopment,  such  as  U.S. 
Department  of  Housing  and  Urban 
Development,  Section  8  assistance  or 
Low  Income  Housing  Tax  Credit 
assistance,  when  a  tenant  receives  such 
housing  benefits.  Additional  tenant 
eligibility  requirements  are  contained  in 
7  CFR  3560.152. 

II.  Award  Information 

The  Act,  made  funding  available  for 
loans  to  private  non-profit 
organizations,  or  such  non-profit 
organizations’  affiliate  loan  funds  and 
State  and  local  housing  finance 
agencies,  to  carry  out  a  housing 
demonstration  program  to  provide 
revolving  loans  for  the  preservation  of 
Sections  515,  514  and  516  Multi-Family 
Housing  portfolio.  The  total  amount  of 
funding  available  for  this  program  is 
$6,421,642.00.  Loans  to  intermediaries 
under  this  demonstration  program  shall 
have  an  interest  rate  of  no  more  than 
one  percent  and  the  Secretary  of 
Agriculture  may  defer  the  interest  and 


principal  payment  to  Rural 
Development  for  up  to  three  years 
during  the  first  three  years  of  the  loan. 
The  term  of  such  loans  shall  not  exceed 
30  years.  Funding  priority  will  be  given 
to  entities  with  equal  or  greater 
matching  funds  from  third  parties, 
including  housing  tax  credits  for  rural 
housing  assistance  and  to  entities  with 
experience  in  the  administration  of 
revolving  loan  funds  and  the 
preservation  of  Multi-Family  Housing. 

III.  Eligibility  Information 
Appliccmt  Eligibility 

(1)  Eligibility  requirements — 
Intermediary. 

(a)  The  types  of  entities  which  may 
become  intermediaries  are  private  non¬ 
profit  organizations,  which  may  include 
faith  based  organizations,  or  such  non¬ 
profit  organizations’  affiliate  loan  funds 
and  State  and  local  housing  finance 
agencies. 

(b)  The  intermediary  must  have: 

(i)  The  legal  authority  necessary  for 
carrying  out  the  proposed  loan  purposes 
and  for  obtaining,  giving  security,  and 
repaying  the  proposed  loan. 

(ii)  A  proven  record  of  successfully 
assisting  low-income  Multi-Family 
Housing  projects.  Such  record  will 
include  recent  experience  in  loan 
making  and  loan  servicing  that  is 
similar  in  nature  to  the  loans  proposed 
for  the  PRLF  demonstration  program 
and  must  provide  documentation  of  a 
delinquency  and  loss  rate  not  which 
does  not  exceed  four  percent.  The 
applicant  will  be  responsible  for 
providing  such  information  to  Rural 
Development. 

(iii)  A  staff  with  loan  making  and 
servicing  experience. 

(iv)  A  plan  showing  Rural 
Development,  that  the  ultimate 
recipients  will  only  use  the  funds  to 
preserve  low-income  Multi-Family 
Housing  projects  which  may  include  a 
purchase  through  a  transfer  and 
assumption  of  Sections  515,  514  and 
516  housing. 

(c)  No  loans  will  be  extended  to  an 
intermediary  unless: 

(i)  There  is  adequate  assurance  of 
repayment  of  the  loan  evidenced  by  the 
fiscal  and  managerial  capabilities  of  the 
proposed  intermediary. 

(ii)  The  amount  of  the  loan,  together 
with  other  funds  available,  is  adequate 
to  complete  the  preservation  or 
revitalization  of  the  project. 

(iii)  At  least  51  percent  of  the 
outstanding  interest  or  membership  in 
any  non  public  body  intermediary  must 
be  composed  of  citizens  of  the  United 
States  or  individuals  who  reside  in  the 
United  States  after  being  legally 


admitted  for  permanent  residence.  The 
non  public  body  intermediary  will 
submit  a  self  certifying  letter  of 
compliance  with  its  application. 

(iv)  The  intermediary’s  prior  calendar 
year  audit  indicates  an  unqualified 
audited  opinion  which  provides  a 
statement  relating  to  the  accuracy  of  the 
financial  statements. 

(d)  Intermediaries,  and  the  principals 
of  the  intermediaries,  must  not  be 
suspended,  debarred,  or  excluded  based 
on  the  “List  of  Parties  Excluded  From 
Federal  Prociurement  and 
Nonprocurement  Programs.’’  In 
addition,  intermediaries  and  their 
principals  must  not  be  delinquent  on 
Federal  debt  or  be  Federal  judgments 
debtors. 

(e)  The  intermediary  and  its  principal 
officers  (including  immediate  family) 
must  have  no  legal  or  financial  interest 
in  the  ultimate  recipient. 

(f)  The  intermediary’s  Debt  Service 
Coverage  Ratio  (DSCR)  must  be  greater 
than  1.25  for  the  fiscal  year  immediately 
prior  to  the  year  of  application.  The 
DSCR  is  the  financial  ratio  the  loan 
committee  will  use  to  determine  an 
applicant’s  capacity  to  borrow  and 
service  additional  debt. 

The  loan  committee  will  use  Earnings 
Before  Interest  and  Taxes  (EBIT)  to 
determine  DSCR.  EBIT  is  determined  by 
adding  net  income  or  net  loss  to 
depreciation  and  interest  expense.  The 
loan  committee  will  compare  the 
principal  and  interest  payment 
multiplied  by  the  DSCR  to  the  EBIT 
derived  fi:om  the  applicant’s 
consolidated  income  statement.  For 
example,  if  an  applicant  requests  a  loan 
amount  of  $2,000,000  at  a  one  percent 
interest  rate  amortized  over  30  years,  the 
principal  and  interest  payments  will  be 
$77,193,  annually.  Therefore,  an 
applicant  who  requests  $2,000,000 
needs  an  EBIT  of  at  least  $96,491.00 
($77,193  X  1.25).  Only  debt  service  from 
unrestricted  revolving  loans  will  be 
considered  in  the  above  calculation.  An 
unrestricted  loan  is  an  account  in  which 
the  accumulated  revenues  are  not 
dictated  by  a  donor  or  sponsor. 

Only  eligible  applicants  will  be 
scored  and  ranked.  Funding  priority 
will  be  given  to  entities  with  equal  or 
greater  matching  funds,  including 
housing  tax  credits  for  niral  housing 
assistance.  Refer  to  the  Selection 
Criteria  section  of  the  NOFA  for  further 
information  on  funding  priorities. 

(g)  Intermediaries  that  have  received 
one  or  more  PRLF  loans  may  apply  for 
and  be  considered  for  subsequent  PRLF 
loans  provided. 

(h)  At  least  80  percent  of  each  of  an 
intermediary’s  PRLF  loans  must  have 
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been  disbursed  to  eligible  ultimate 
recipients. 

(i)  Intermediaries  requesting 
subsequent  loans  must  meet  the 
requirements  of  section  III  (2)  of  this 
NOFA. 

(j)  The  delinquency  rate  of  the 
outstanding  loans  of  the  intermediary’s 
PRLF  revolving  fund  do  not  exceed  4 
percent. 

(k)  The  intermediary  is  in  compliance 
with  all  applicable  regulations  and  its 
loan  agreements  with  Rural 
Development. 

(l)  Subsequent  loans  will  not  exceed 
$1  million  each  and  not  more  than  one 
loan  will  be  approved  by  Rural 
Development  for  an  intermediary  in  any 
single  fiscal  year  unless  the  request  is 
authorized  by  a  PRLF  appropriation. 

(m)  Total  outstanding  PRLF 
indebtedness  of  an  intermediary  to 
Rural  Development  will  not  exceed  $15 
million  at  any  time. 

(2)  Eligibility  requirements — Ultimate 
recipients. 

(a)  To  be  eligible  to  receive  loans  from 
the  PRLF,  ultimate  recipients  must: 

(i)  Currently  have  a  Rural 
Development  Section  515,  514  losms 
and  516  grant  for  the  property  to  be 
assisted  by  the  PRLF  demonstration 
program,  or  be  a  transferee  of  such  a 
loan  before  receiving  any  benefits  from 
the  PRLF  demonstration  program. 

(ii)  Be  unable  to  provide  funding  to 
preserve  and  revitalize  existing  Sections 
515,  514  or  516  properties  from  its  own 
resources  and,  except  for  State  or  local 
public  agencies  and  Indian  tribes,  be 
unable  to  obtain  the  necessary  credit 
from  other  sources  upon  terms  and 
conditions  the  applicant  could 
reasonably  be  expected  to  fulfill. 

(iii)  Certify  that  the  ultimate  recipient 
along  with  its  principal  officers 
{including  their  immediate  family),  hold 
no  legal  or  financial  interest  or  in  the 
intermediary. 

(iv)  Be  in  compliance  with  all  Rural 
Development  program  requirements  or 
have  an  Agency  approved  workout  plan 
in  place  which  will  correct  a  non- 
compliance  status. 

(b)  Any  delinquent  debt  to  the  Federal 
Government  including  a  non-tax 
judgment  lien,  by  the  ultimate  recipient 
or  any  of  its  principals,  shall  cause  the 
proposed  ultimate  recipient  to  be 
ineligible  to  receive  a  loan  from  the 
PRLF.  PRLF  loan  funds  may  not  be  used 
to  satisfy  the  delinquency.  The  ultimate 
recipient  cannot  he  currently  debarred 
or  suspended  firom  Federal  Government 
programs. 


Equal  Opportunity  and 
Nondiscrimination  Requirements. 

(1)  In  accordance  with  the  Fair 
Housing  Act,  Title  VI  of  the  Civil  Rights 
Act  of  1964,  the  Equal  Credit 
Opportunity  Act,  the  Age 
Discrimination  Act  of  1975,  Executive 
Order  12898,  the  Americans  with 
Disabilities  Act,  and  Section  504  of  the 
Rehabilitation  Act  of  1973,  neither  the 
intermediary  nor  Rural  Development 
will  discriminate  against  any  employee, 
proposed  intermediary  or  proposed 
ultimate  recipient  on  the  basis  cf  sex, 
marital  status,  race,  familial  status, 
color,  religion,  national  origin,  age, 
physical  or  mental  disability  (provided 
the  proposed  intermediary  or  proposed 
ultimate  recipient  has  the  capacity  to 
contract),  because  all  or  part  of  the 
proposed  intermediary’s  or  proposed 
ultimate  recipient’s  income  is  derived 
from  public  assistance  of  any  kind,  or 
because  the  proposed  intermediary  or 
proposed  ultimate  recipient  has  in  good 
faith  exercised  any  right  under  the 
Consumer  Credit  Protection  Act,  with 
respect  to  any  aspect  of  a  credit 
transaction  anytime  Rural  Development 
loan  funds  are  involved. 

(2)  The  policies  and  regulations 
contained  in  7  CFR  part  1901,  subpart 
E  apply  to  this  program. 

(3)  The  Rural  Housing  Service  (RHS) 
Administrator  will  assure  that  equal 
opportunity  and  nondiscrimination 
requirements  are  met  in  accordance 
with  the  Fair  Housing  Act,  Title  VI  of 
the  Civil  Rights  Act  of  1964,  the  Equal 
Credit  Opportunity  Act,  the  Age 
Discrimination  Act  of  1975,  Executive 
Order  12898,  the  Americans  with 
Disabilities  Act,  and  Section  504  of  the 
Rehabilitation  Act  of  1973. 

(4)  All  bousing  must  meetlhe 
accessibility  requirements  found  at  7 
CFR  3560.60(d). 

Other  Administrative  Requirements 

(1)  The  following  policies  and 
regulations  apply  to  loans  to 
intermediaries  made  in  response  to  this 
NOFA: 

(a)  PRLF  intermediaries  will  be 
required  to  provide  Rural  Development 
with  the  following  reports: 

(i)  An  annual  audit; 

(A)  The  dates  of  the  audit  report 
period  need  not  coincide  with  other 
reports  on  the  PRLF.  Audit  reports  shall 
be  due  90  days  following  the  audit 
period.  Audits  must  cover  all  of  the 
intermediary’s  activities.  Audits  will  be 
performed  by  an  independent  certified 
public  accountant.  An  acceptable  audit 
will  be  performed  in  accordance  with 
Generally  Accepted  Government 
Auditing  Standards  (GAGAS)  and 


include  such  tests  of  the  accounting 
records  as  the  auditor  considers 
necessary  in  order  to  express  an 
unqualified  audited  opinion  on  the 
financial  condition  of  the  intermediary. 

(B)  It  is  not  intended  that  audits 
required  by  this  program  be  separate 
from  audits  performed  in  accordance 
with  State  and  local  laws  or  for  other 
purposes.  To  the  extent  feasible,  the 
audit  work  for  this  program  should  be 
done  in  connection  with  these  other 
audits.  Intermediaries  covered  by  Office 
Management  Budget  Circular  A-133 
should  submit  audits  made  in 
accordance  with  that  circulcu:. 

(ii)  Quarterly  or  semiannual 
performance  reports  (due  to  Rural 
Development  30  days  after  the  end  of 
the  fiscal  quarter  or  half); 

(A)  Performance  reports  will  be 
required  quarterly  during  the  first  year 
after  loan  closing.  Thereafter,  reports 
will  be  required  semiannually.  Also, 
Rural  Development  may  resume 
requiring  quarterly  reports  if  the 
intermediary  becomes  delinquent  in 
repayment  of  its  loan  or  otherwise  fails 
to  fully  comply  with  the  provisions  of 
its  workout  plan  or  Loan  Agieement,  or 
Rural  Development  determines  that  the 
intermediary’s  PRLF  is  not  adequately 
protected  by  the  current  financial  status 
and  paying  capacity  of  the  ultimate 
recipients. 

(B)  These  reports  shall  contain 
information  only  on  the  PRLF,  or  if 
other  funds  are  included,  the  PRLF 
portion  shall  be  segregated  from  the 
others;  and  in  the  case  where  the 
intermediary  has  more  than  one  PRLF 
from  Rural  Development,  a  separate 
report  shall  be  made  for  each  PRLF. 

(C)  The  reports  will  include  OMB 
Standard  Form  269,  Financial  Status 
Report  and  OMB  Standard  Form  272, 
Federal  Cash  Transaction  Report.  These 
reports  will  provide  information  on  the 
intermediary’s  lending  activity,  income 
and  expenses,  financial  condition  and  a 
summary  of  names  and  characteristics 
of  the  ultimate  recipients  the 
intermediary  has  financed. 

(iii)  Annual  proposed  budget  for  the 
following  year;  and 

(iv)  Other  reports  as  Rural 
Development  may  require  ft’om  time  to 
time  regarding  the  conditions  of  the 
loan. 

(b)  Security  will  consist  of  a  pledge  by 
the  intermediary  of  all  assets  now  or 
hereafter  placed  in  the  PRLF,  including 
cash  and  investments,  notes  receivable 
from  ultimate  recipients,  and  the 
intermediary’s  security  interest  in 
collateral  pledged  by  ultimate 
recipients.  Except  for  good  cause 
shown.  Rural  Development  will  not 
obtain  assignments  of  specific  assets  at 
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the  time  a  loan  is  made  to  an 
intermediary  or  ultimate  recipient.  The 
intermediary  will  covenant  that,  in  the 
event  the  intermediary’s  financial 
condition  deteriorates  or  the 
intermediary  takes  action  detrimental  to 
prudent  fund  operation  or  fails  to  take 
action  required  of  a  prudent  lender,  the 
intermediary  will  provide  additional 
security,  execute  any  additional 
documents,  and  undertake  any 
reasonable  acts  Rural  Development  may 
request  to  protect  Rural  Development’s 
interest  or  to  perfect  a  security  interest 
in  any  asset,  including  physical  delivery 
of  assets  and  specific  assignments  to 
Rural  Development.  All  debt 
instruments  and  collateral  documents 
used  by  an  intermediary  in  connection 
with  loans  to  ultimate  recipients  may  be 
assignable. 

(c)  RHS  may  consider,  on  a  case  by 
case  basis,  subordinating  its  security 
interest  on  the  ultimate  recipient’s 
property  to  the  lien  of  the  intermediary 
so  that  Rural  Development  has  a  junior 
lien  interest  when  an  independent 
appraisal  verifies  the  Rural 
Development  subordinated  lien  will 
continue  to  be  fully  seemed. 

(d)  The  term  of  the  loan  to  an  ultimate 
recipient  may  not  exceed  the  remaining 
term  of  the  Rural  Development  loan. 

(e)  When  loans  are  made  to  ultimate 
recipients  for  equity  purposes, 
restrictive-use  provisions  must  be 
incorporated,  as  outlined  in  7  CFR  part 
3560.662. 

(f)  The  policies  and  regulations 
contained  in  7  CFR  part  1901,  subpart 
F  regarding  historic^  and 
archaeological  properties  apply  to  all 
loans  funded  under  this  NOFA. 

(g)  The  policies  and  regulations 
contained  in  7  CFR  part  1940,  subpart 
G  regarding  environmental  assessments 
apply  to  all  loans  to  ultimate  recipients 
funded  under  this  NOFA.  Loans  to 
intermediaries  under  this  program  will 
be  considered  a  categorical  exclusion 
under  the  National  Environmental 
Policy  Act,  requiring  the  completion  of 
Form  RD  1940-22,  "Environmental 
Checklist  for  Categorical  Exclusions,” 
by  Rural  Development. 

(h)  An  “Intergovernmental  Review,” 
will  be  conducted  in  accordance  with 
the  procedures  contained  in  7  CFR  part 
3015,  subpart  V,  if  the  applicant  is  a 
cooperative. 

(1)  The  intermediary  agrees  to  the 
following: 

(a)  To  obtain  written  Rural 
Development  approval,  before  the  first 
lending  of  PRLF  funds  to  an  ultimate 
recipient,  of; 

(i)  All  forms  to  be  used  for  relending 
purposes,  including  application  forms. 


loan  agreements,  promissory  notes,  and 
security  instruments;  and 

(ii)  The  intermediary’s  policy  with 
regard  to  the  amount  and  form  of 
security  to  be  required. 

(b)  To  obtain  written  approval  from 
Rural  Development  before  making  any 
significant  changes  in  forms,  security 
policy,  or  the  intermediary’s  workout 
plan.  Rural  Development  may  approve 
changes  in  forms,  security  policy,  or 
workout  plans  at  any  time  upon  a 
written  request  from  the  intermediary 
cmd  determination  by  Rural 
Development  that  the  change  will  not 
jeopardize  repayment  of  the  loan  or 
violate  any  requirement  of  this  NOFA  or 
other  Rural  Development  regulations. 
The  intermediary  must  comply  with  the 
workout  plan  approved  by  Rural 
Development  so  long  as  any  portion  of 
the  intermediary’s  PRLF  loan  is 
outstanding; 

(c)  To  allow  Rural  Development  to 
take  a  security  interest  in  the  PRLF,  the 
intermediary’s  portfolio  of  investments 
derived  from  the  proceeds  of  the  loan 
award,  and  other  rights  and  interests  as 
Rural  Development  may  require; 

(d)  To  return,  as  an  extra  payment  on 
the  loan  any  funds  that  have  not  been 
used  in  accordance  with  the 
intermediary’s  workout  plan  by  a  date 
two  years  fi’om  the  date  of  the  loan 
agreement.  The  intermediary 
acknowledges  that  Rural  Development 
may  cancel  the  approval  of  any  funds 
not  yet  delivered  to  the  intermediary  if 
funds  have  not  been  used  in  accordance 
with  the  intermediary’s  workout  plan 
within  the  two  year  period.  Rural 
Development,  at  its  sole  discretion,  may 
allow  the  intermedieuy  additional  time 
to  use  the  loan  funds  by  delaying 
cancellation  of  the  funds  by  not  more 
than  three  additional  years.  If  any  loan 
funds  have  not  been  used  by  five  years 
from  the  date  of  the  loan  agreement,  the 
approval  will  be  canceled  for  any  funds 
that  have  not  been  delivered  to  the 
intermediary  and  the  intermediary  will 
return,  as  an  extra  payment  on  the  loan, 
any  funds  it  has  received  and  not  used 
in  accordance  with  the  workout  plan.  In 
accordance  with  the  Rural  Development 
approved  promissory  note,  regular  loan 
payments  will  be  based  on  the  amount 
of  funds  actually  drawn  by  the 
intermediary. 

(3)  The  intermediary  will  be  required 
to  enter  into  a  Rural  Development 
approved  loan  agreement  and 
promissory  note.  The  intermediary  will 
receive  a  30-year  loan  at  a  one  percent 
interest  rate.  The  loan  can  be  deferred 
for  up  to  three  years. 

(4)  Loans  made  to  the  PRLF  ultimate 
recipient  must  meet  the  intent  of 
providing  decent,  safe,  and  sanitary 


rural  housing  and  be  consistent  with  the 
requirements  of  Title  V  of  the  Housing 
Act  of  1949. 

(5)  When  an  intermediary  proposes  to 
make  a  loan  ft-om  the  PRLF  to  an 
ultimate  recipient.  Rural  Development 
concurrence  is  required  prior  to  final 
approval  of  the  loan.  The  intermediary 
must  submit  a  request  for  Rural 
Development  concurrence'of  a  proposed 
loan  to  an  ultimate  recipient.  Such 
request  must  include; 

(a)  Certification  by'the  intermediary 
that: 

(i)  The  proposed  ultimate  recipient  is 
eligible  for  the  loan; 

(ii)  The  proposed  loan  is  for  eligible 
purposes; 

(iii)  The  proposed  loan  complies  with 
all  applicable  statutes  and  regulations; 
and 

(iv)  Prior  to  closing  the  loan  to  the 
ultimate  recipient,  the  intermediary  and 
its  principal  officers  (including 
immediate  family)  hold  no  legal  or 
financial  interest  in  the  ultimate 
recipient,  and  the  ultimate  recipient  and 
its  principal  officers  (including 
immediate  family)  hold  no  legal  or 
financial  interest  in  the  intermediary. 

(b)  Copies  of  sufficient  material  from 
the  ultimate  recipient’s  application  and 
the  intermediary’s  related  files,  to  allow 
Rural  Development  to  determine  the; 

(i)  Name  and  address  of  the  ultimate 
recipient: 

(ii)  Loan  pmposes; 

(iii)  Interest  rate  and  term; 

(iv)  Location,  nature,  and  scope  of  the 
project  being  financed; 

(v)  Other  funding  included  in  the 
project; 

(vi)  Nature  and  lien  priority  of  the 
collateral;  and 

(vii)  Environmental  impacts  of  this 
action.  This  will  include  an  original 
Form  RD  1940-20,  "Request  for 
Environmental  Information,"  completed 
and  signed  by  the  intermediary. 
Attached  to  this  form  will  be  a 
statement  stipulating  the  age  of  the 
building  to  be  rehabilitated  and  a 
completed  and  signed  FEMA  Form  81- 
93,  "Standard  Flood  Hazard 
Determination.”  If  the  age  of  the 
building  is  over  50  years  or  if  the 
building  is  either  on  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places,  then  the  intermediary 
will  immediately  contact  Rural 
Development  to  begin  Section  106 
Consultation  with  the  State  Historic 
Preservation  Officer.  If  the  building  is 
located  within  a  100-year  flood  plain, 
then  the  intermediary  will  immediately 
contact  Rural  Development  to  analyze 
any  effects  as  outlined  in  7  CFR  part 
1940,  subpart  G,  exhibit  C.  The 
intermediary  will  assist  Rural 
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Development  in  any  additional 
requirements  necessary  to  complete  the 
environmental  review. 

(c)  Such  other  information  as  Rural 
Development  may  request  on  specific 
cases. 

(6)  Upon  receipt  of  a  request  for 
concurrence  in  a  loan  to  an  ultimate 
recipient  Rural  Development  will: 

(a)  Review  the  material  submitted  by 
the  intermediary  for  consistency  with 
Rural  Development’s  preservation  and 
revitalization  principles  which  include 
the  following: 

(i)  There  is  a  continuing  need  for  the 
property  in  the  community  as  affordable 
housing.  If  Rural  Development 
determines  there  is  no  continuing  need 
for  the  property  the  ultimate  recipient  is 
ineligible  for  the  loan; 

(ii)  When  the  transaction  is  complete, 
the  property  will  be  owned  and 
controlled  by  eligible  Section  515 
borrowers; 

(iii)  The  transaction  will  address  the 
physical  needs  of  the  property; 

(iv)  Existing  tenants  will  not  be 
displaced  because  of  increased  post 
transaction  rents; 

(v)  Post  transaction  basic  rents  will 
not  exceed  comparable  market  rents; 
and 

(vi)  Any  equity  loan  amount  will  be 
supported  by  a  market  value  appraisal. 

(b)  Issue  a  letter  concurring  with  the 
loan  when  all  requirements  have  been 
met  or  notify  the  intermediary  in 
writing  the  reasons  for  denial  when 
Rural  Development  determines  it  is 
unable  to  concur  with  the  loan. 

IV.  Application  and  Submission 
Information 

The  application  process  will  be  in  two 
steps;  First,  all  applicants  will  submit 
proposals  to  the  National  Office  for  loan 
committee  review.  The  initial  loan 
committee  will  determine  if  the 
borrower  is  eligible,  score,  and  rank  the 
applfcants  according  to  the  criteria 
established  in  this  NOFA.  Only  eligible 
borrowers  will  be  scored.  The  loan 
committee  will  select  proposals  for 
further  processing.  In  the  event  that  a 
proposal  is  selected  for  further 
processing  and  the  applicant  declines, 
the  next  highest  ranked  unfunded 
applicant  may  be  selected. 

Second,  after  the  loan  is  obligated  to 
the  intermediary  but  prior  to  the  loan 
closing,  the  State  Office  in  the 
applicant’s  residence  or  State  where  the 
applicant  will  be  doing  its  intermediary 
work  will  provide  written  approval  of 
all  forms  to  be  used  for  relending 
purposes,  including  application  forms, 
loan  agreements,  promissory  notes,  emd 
security  instruments.  Additionally,  the 
State  Office  will  provide  written 


approval  of  the  applicant’s  binding 
policy  with  regard  to  the  amount  and 
form  of  security  to  be  required. 

If  an  application  is  accepted  for 
further  processing  and  the  loan  closed, 
the  applicant  will  be  required  to  submit 
and  comply  with  the  terms  of  its 
workout  plan  which  describes  how  the 
money  will  be  used,  the  loan  agreement, 
the  promissory  note  and  any  other  loan 
closing  documents.  At  the  time  of  loan 
closing.  Rural  Development  and  loan 
recipient  shall  enter  into  a  loan 
agreement  and  a  promissory  note 
acceptable  to  Rural  Development. 

Application  Requirements 

The  application  must  contain  the 
following: 

(1)  A  summary  page,  that  is  double¬ 
spaced  and  not  in  narrative  form,  that 
lists  the  following  items: 

(a)  Applicant’s  name. 

(b)  Applicant’s  Taxpayer 
Identification  Number. 

(c)  Applicant’s  address. 

(d)  Applicant’s  telephone  number. 

(e)  Name  of  applicant’s  contact 
person,  telephone  number,  and  address. 

(f)  Amount  of  loan  requested. 

(2)  Form  RD  4274-1,  “Application  for 
Loan  (Intermediary  Relending 
Program).” 

(3)  A  written  workout  plan  and  other 
evidence  Rural  Development  requires  to 
demonstrate  the  feasibility  of  the 
intermediary’s  program  to  meet  the 
objectives  of  this  demonstration 
program.  The  plan  must,  at  a  minimum: 

(a)  Document  the  intermediary’s 
ability  to  administer  this  demonstration 
program  in  accordance  with  the 
provisions  of  this  NOFA.  In  order  to 
adequately  demonstrate  the  ability  to 
administer  the  program,  the 
intermediary  must  provide  a  complete 
listing  of  all  personnel  responsible  for 
administering  this  program  along  with  a 
statement  of  their  qualifications  and 
experience.  The  personnel  may  be  either 
members  or  employees  of  the 
intermediary’s  organization  or  contract 
personnel  hired  for  this  purpose.  If  the 
personnel  are  to  be  contracted  for,  the 
contract  between  the  intermediary  and 
the  entity  providing  such  ser\'ice  will  be 
submitted  for  Rural  Development 
review,  and  the  terms  of  the  contract 
and  its  duration  must  be  sufficient  to 
adequately  service  Rural  Development 
loan  through  to  its  ultimate  conclusion. 
If  Rural  Development  determines  the 
perswnnel  lack  the  necessary  expertise 
to  administer  the  program,  the  loan 
request  will  be  denied; 

(b)  Document  the  intermediary’s 
ability  to  commit  financial  resources 
under  the  control  of  the  intermediary  to 
the  establishment  of  the  demonstration 


program.  This  should  include  a 
statement  of  the  sources  of  non-Rural 
Development  funds  for  administration 
of  the  intermediary’s  operations  and 
financial  assistance  for  projects; 

(c)  Demonstrate  a  need  for  loan  funds. 
As  a  minimum,  the  intermediary  should 
identify  a  sufficient  number  of  proposed 
and  known  ultimate  recipients  to  justify 
Agency  funding  of  its  loan  request,  or 
Include  well  developed  targeting  criteria 
for  ultimate  recipients  consistent  with 
the  intermediary’s  mission  and  strategy 
for  this  demonstration  program,  along 
with  supporting  statistical  or  narrative 
evidence  that  such  prospective 
recipients  exist  in  sufficient  numbers  to 
justify  Rural  Development  funding  of 
the  loan  request; 

(d)  Include  a  list  of  proposed  fees  and 
other  charges  it  will  assess  to  the 
ultimate  recipients; 

(e)  Provide  documentation  to  Rural 
Development  the  intermediary  has 
secured  commitments  of  significant 
financial  support  from  public  agencies 
and  private  organizations  or  have 
received  tax  credits  for  the  calendar  year 
prior  to  this  NOFA; 

(f)  Include  the  intermediary’s  plan 
(specific  loan  purposes)  for  relending 
the  loan  funds.  The  plan  must  be  of 
sufficient  detail  to  provide  Rural 
Development  with  a  complete 
understanding  of  what  the  intermediary 
will  accomplish  by  lending  the  funds  to 
the  ultimate  recipient  and  the  complete 
mechanics  of  how  the  funds  will  flow 
from  the  intermediary  to  the  ultimate 
recipient.  The  service  are.a,  eligibility 
criteria,  loan  purposes,  fees,  rates, 
terms,  collateral  requirements,  limits, 
priorities,  application  process,  method 
of  disposition  of  the  funds  to  the 
ultimate  recipient,  monitoring  of  the 
ultimate  recipient’s  accomplishments, 
and  reporting  requirements  by  the 
ultimate  recipient’s  management  must 
at  least  be  addressed  by  the 
intermediary’s  relending  plan; 

(g)  Provide  a  set  of  goals,  strategies, 
and  anticipated  outcomes  for  the 
intermediary’s  program.  Outcomes 
should  be  expressed  in  quantitative  or 
observable  terms  such  as  low-income 
housing  complexes  rehabilitated  or  low- 
income  housing  units  preserved,  and 
should  relate  to  the  purpose  of  this 
demonstration  program;  and 

(h)  Provide  specific  information  as  to 
whether  and  how  the  intermediary  will 
ensure  that  technical  assistance  is  made 
available  to  ultimate  recipients  and 
potential  ultimate  recipients.  Describe 
the  qualifications  of  the  technical 
assistance  providers,  the  nature  of 
technical  assistance  that  will  be 
available,  and  expected  and  committed 
sources  of  funding  for  technical 
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assistance.  If  other  than  the 
intermediary  itself,  describe  the 
organizations  providing  such  assistance 
and  the  arrangements  between  such 
organizations  and  the  intermediary. 

(4)  A  pro  forma  balance  sheet  at  start¬ 
up  and  projected  balance  sheets  for  at 
least  three  additional  years;  and 
projected  cash  flow  and  earnings 
statements  for  at  least  three  years 
supported  by  a  list  of  assumptions 
showing  the  basis  for  the  projections. 

The  projected  earnings  statement  and 
balance  sheet  must  include  one  set  of 
projections  that  shows  the  PRLF  must 
extend  to  include  a  year  with  a  full 
annual  installment  on  the  PRLF  loan. 

(5)  A  written  agreement  of  the 
intermediary  to  Rural  Development 
agreeing  to  the  audit  requirements. 

(6)  Form  RD  400-4,  “Assurance 
Agreement.” 

(7)  Complete  organizational 
documents,  including  evidence  of 
authority  to  conduct  the  proposed 
activities. 

(8)  Latest  unqualified  audit  report. 

(9)  Form  RD  1910-11,  “Applicant 
Certification  Federal  Collection  Policies 
for  Consumer  or  Commercial  Debts.” 

(10)  Form  AD-1047,  “Certification 
Regarding  Debarment,  Suspension,  and 
other  Responsibility  Matters — Primary 
Covered  Transactions.” 

(11)  Exhibit  A-1  of  RD  Instruction 
1940-Q,  “Certification  for  Contracts, 
Grants,  and  Loans.” 

(12)  Copies  of  the  applicant’s  tax 
returns  for  each  of  the  three  years  prior 
to  the  year  of  application,  and  most 
recent  audited  financial  statements. 

(13)  A  separate  one-page  information 
sheet  listing  each  of  the  “Selection  the 
Applicants’  Criteria”  contained  in  this 
NOFA,  followed  by  the  page  numbers  of 
all  relevant  material  and  documentation 
that  is  contained  in  the  proposal  that 
supports  these  criteria.  Applicants  are 
also  encouraged,  but  not  required;  to 
include  a  checklist  of  all  of  the 
application  requirements  and  to  have 
their  application  indexed  and  tabbed  to 
facilitate  the  review  process. 

(14)  Consolidated  financial  statements 
for  the  year  prior  to  this  NOFA. 

(15)  A  borrower  authorization 
statement  allowing  Rural  Development 
the  authorization  to  verify  past  and 
present  earnings  with  the  preparer  of 
the  intermediary’s  financial  statements. 

Funding  Restrictions 

No  loans  made  to  a  single 
intermediary  applicant  under  this 
demonstration  program  may  not  exceed 
$2,125,000  and  any  such  loan  may  be 
limited  by  geographic  area  so  that 
multiple  loan  recipients  are  not 
providing  similar  services  to  the  same 


service  areas.  All  PRLF  loans  will  have 
an  obligation  expiration  period  of  two 
years  from  the  date  of  obligation. 

All  PRLF  loans  will  have  an 
obligation  expiration  period  of  two 
years  from  the  date  of  obligation.  Prior 
fiscal  years  PRLF  loans  that  were 
obligated  and  not  closed  within  the 
above  obligation  period  must  be  de- 
obligated  to  allow  more  immediate 
program  use  unless  a  six  month 
extension  is  granted  by  the  National 
Office. 

Loans  made  to  the  PRLF  ultimate 
recipient  must  meet  the  intent  of 
providing  decent,  safe,  and  sanitary 
rural  housing  and  be  consistent  with  the 
requirements  of  Title  V  of  the  Housing 
Act  of  1949,  as  amended. 

Submission  address.  Applications 
should  be  submitted  to  USDA  Rural 
Housing  Service;  Attention;  Henry 
Searcy,  Jr.,  Senior  Loan  Specialist, 
Multi-Family  Housing  Processing 
Division  STOP  0781  (Room  1263-S),  or 
Bonnie  Edwards-Jackson,  Senior  Loan 
Specialist,  Multi-Family  Housing 
Processing  Division,  STOP  0781  (Room 
1239-S),  U.S.  Department  of 
Agriculture,  Rural  Housing  Service, 

1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0781  or  by 
telephone  at  (202)  720-1753  or  (202) 
690-0759  ,  TDD  (302)  857-3585  or  via 
e-mail,  Henry.Searcy@wdc.usda.gov  or 
Bonnie.Edwards@wdc.usda.gov.  (Please 
note  the  phone  numbers  are  not  toll  free 
numbers.) 

V.  Application  Review  Information 

All  applications  will  be  evaluated  by 
a  loan  committee.  The  loan  committee 
will  make  recommendations  to  the 
Rural  Housing  Service  Administrator 
concerning  preliminary  eligibility 
determinations  and  for  the  selection  of 
applications  for  further  processing 
based  on  the  selection  criteria  contained 
in  this  NOFA  and  the  availability  of 
funds.  The  Administrator  will  inform 
applicants  of  the  status  of  their 
application  within  30  days  of  the  loan 
application  closing  date  set  forth  in  this 
NOFA. 

Selection  Criteria 

Selection  criteria  points  will  be 
allowed  only  for  factors  evidenced  by 
well  documented,  reasonable  plans 
which  provide  assurance  that  the  items 
have  a  high  probability  of  being 
accomplished.  The  points  awarded  will 
be  as  specified  in  paragraphs  (1)  through 
(4)  of  this  section.  In  each  case,  the 
intermediary’s  application  must  provide 
documentation  that  the  selection  criteria 
have  been  met  in  order  to  qualify  for 
selection  criteria  points.  If  an 
application  does  not  cover  one  of  the 


categories  listed,  it  will  receive  no 
points  for  that  criteria. 

(1)  Other  funds.  Points  allowed  under 
this  paragraph  are  to  be  based  on 
documented  successful  history  or 
written  evidence  that  the  funds  are 
available. 

(a)  The  intermediary  will  obtain  non- 
Rural  Development  loan  or  grant  funds 
or  provide  housing  tax  credits 
(measured  in  dollars)  to  pay  part  of  the 
cost  of  the  ultimate  recipients’  project 
cost.  The  Intermediary  shall  pledge  as 
collateral  its  PRLF  Revolving  Fund, 
including  its  portfolio  of  investments 
derived  from  the  proceeds  of  other 
funds  and  this  loan  award.  Points  for 
the  amount  of  funds  from  other  sources 
are  as  follows: 

(i)  At  least  10  percent  but  less  than  25 
percent  of  the  total  development  cost  (as 
defined  in  7  CFR  part  3560  Section 
3560.11) — 5  points; 

(ii)  At  least  25  percent  but  less  than 
50  percent  of  the  total  project  cost — 10 
points;  or 

(iii)  50  percent  or  more  of  the  total 
project  cost — 15  points. 

(b)  The  intermediary  will  provide 
loans  to  the  ultimate  recipient  from  its 
own  funds  (not  loan  or  grant)  to  pay  part 
of  the  ultimate  recipients’  project  cost. 
The  amount  of  the  intermediary’s  own 
funds  will  average: 

(1)  At  least  10  percent  but  less  than  25 
percent  of  the  total  development  costs — 
5  points: 

(ii)  At  least  25  percent  but  less  than 
50  percent  of  total  development  costs — 
10  points;  or 

(iii)  50  percent  or  more  of  total 
development  costs — 15  points. 

(2)  Intermediary  contribution.  The 
Intermediary  will  contribute  its  own 
funds  not  derived  from  Rural 
Development.  The  non-Rural 
Development  contributed  funds  will  be 
placed  in  a  separate  account  from  the 
PRLF  loan  account.  The  intermediary 
shall  contribute  funds  not  derived  from 
Rural  Development  into  a  separate  bank 
account  or  accounts  according  to  their 
“workout  plan”.  These  funds  are  to  be 
placed  into  an  interest  bearing  counter¬ 
signature-account  for  three  years.  The 
counter-signature-account  will  require  a 
signature  from  a  Rural  Development 
employee  and  intermediary.  After  three 
years,  these  funds  shall  be  commingled 
with  the  PRLF  to  provide  loans  to  the 
ultimate  recipient  for  the  preservation 
and  revitalization  of  Section  515  Multi- 
Family  Housing. 

The  amount  of  non-Agency  derived 
funds  contributed  to  the  PRLF  will 
equal  the  following  percentage  of  Rural 
Development  PRLF  loan; 

(a)  At  least  5  percent  but  less  than  15 
percent — 15  points; 
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(b)  At  least  15  percent  but  less  than 

25  percent — 30  points:  or  '  ' 

(c)  25  percent  or  more — 50  points. 

(3)  Experience.  The  intermediary  has 
actual  experience  in  the  administration 
of  revolving  loan  funds  and  the 
preservation  of  Multi-Family  Housing, 
with  a  successful  record,  for  the 
following  number  of  full  years. 
Applicants  must  have  actual  experience 
in  both  the  administration  of  revolving 
loan  funds  and  the  preservation  of 
Multi-Family  Housing  in  order  to 
qualify  for  points  under  the  selection 
criteria.  If  the  number  of  years  of 
experience  differs  between  the  two 
types  of  above  listed  experience,  the 
type  of  experience  with  the  lesser 
number  of  years  will  be  used  for  the 
selection  criteria. 

(a)  At  least  one  but  less  than  three 
years — 5  points; 

(b)  At  least  three  but  less  than  five 
years — 10  points; 

(c)  At  least  five  but  less  than  10 
years — 20  points;  or 

(d)  10  or  more  years — 30  points. 

(4)  Administrative.  The  Administrator 
may  assign  up  to  25  additional  points  to 
an  application  to  account  for  the 
following  items  not  adequately  covered 
by  the  other  priority  criteria  set  out  in 
tbis  section.  The  items  that  will  be 
considered  are  the  amount  of  funds 
requested  in  relation  to  the  amount  of 
need;  a  particularly  successful 
affordable  housing  development  record; 
a  service  area  with  no  other  PRLF 
coverage;  a  service  area  with  severe 
affordable  housing  problems;  a  service 
area  with  emergency  conditions  caused 
by  a  natural  disaster;  an  innovative 
proposal;  the  quality  of  the  proposed 
program;  economic  development  plan 
from  the  local  community,  particulcu:ly 
a  plan  prepared  as  part  of  a  request  for 
an  Empowerment  Zone/Enterprise 
Community  designation;  or  excellent 
utilization  of  an  existing  revolving  loan 
fund  program.  The  Administrator  will 
document  the  reasons  for  the  particular 
point  allocation. 

V7.  Appeal  Process 

All  adverse  determinations  regarding 
applicant  eligibility  and  the  awarding  of 
points  as  part  of  the  selection  process 
are  appealable.  Instructions  on  the 
appeal  process  will  be  provided  at  the 
time  an  applicant  is  notified  of  the 
adverse  action. 

To  file  a  complaint  of  discrimination, 
write  to  USDA,  Director,  Office  of  Civil 
Rights,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-9410,  or 
call  (800)  795-3272  (voice)  or  (202) 
720-6382  (TDD).  USDA  is  an  equal 
opportunity  provider,  employer,  and 
lender.  The  U.S.  Department  of 


Agriculture  prohibits  discrimination  in 
all  its  programs  and  activities  on  the 
basis  of  race,  color,  national  origin,  age, 
disability,  and  where  applicable,  sex, 
marital  status,  fcunilial  status,  parental 
status,  religion,  sexual  orientation, 
genetic  information,  political  beliefs, 
reprisal,  or  because  all  or  part  of  an 
individual’s  income  is  derived  from  any 
public  assistance  program.  (Not  all 
prohibited  bases  apply  to  all  programs.) 

Persons  with  disaoilities  who  require 
alternative  means  for  communication  of 
program  information  (Braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA’s  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD). 

Dated:  August  6,  2008. 

Russell  T.  Davis, 

Administrator,  Rural  Housing  Service. 

[FR  Doc.  E8-19084  Filed  8-18-08;  8:45  am] 
BILLING  CODE  3410-XV-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Maryland,  et  al. 

Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  as  amended  by 
Pub.  .106-36;  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  2104,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave, 
NW,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  We  know  of  no  instruments 
of  equivalent  scientific  value  to  the 
foreign  instruments  described  below,  for 
such  purposes  as  each  is  intended  to  be 
used,  that  was  being  manufactured  in 
the  United  States  at  the  time  of  its  order. 
Docket  Number:  08-032.  Applicant: 
University  of  Maryland,  Institute  for 
Research  in  Electronics  and  Applied 
Physics,  College  Park,  MD  20742. 
Instrument:  Atomic  Layer  Deposition 
System.  Manufacturer:  Beneq  Oy, 
Finland.  Intended  Use:  See  notice  at  73 
FR  45209,  August  4,  2008.  Reasons:  This 
instrument  is  able  to  accommodate  a 
variety  of  substrates  of  dissimilar  sizes 
and  shapes,  including  medical  implants 
and  flexible  integrated  circuits.  The 
instrument  also  is  able  to  accommodate 
3-D  samples  and  has  a  minimum  of  six 
sources  per  reactor.  These  features  are 
required  for  the  research. 

Docket  Number:  08-036.  Applicant: 
University  of  Maryland,  College  Park, 


MD  20742.  Instrument:  Low  -  ■  i- 
Temperature  Near  Field  Confocal 
Optical  Microscope.  Manufactiurer: 
Nanonics  Imaging  Ltd,  Israel.  Intended 
Use:  See  notice  at  73  FR  45209,  August 
4,  2008.  Reasons:  The  instrument  has 
the  following  features  which  are 
essential  in  performing  the  research: 
simultaneous  NSOM/AFM/Confocal 
imaging,  normal  force  sensing  open 
system  architecture  (transmission, 
reflection  and  collection  modes), 
temperature  continuously  adjustable 
from  8K  to  300K,  5x10—*  Torr  high 
vacuum  capability,  Imge  scanning  range 
(50pm  in  the  Z  direction),  fine  NSOM 
spatial  resolution  (~50nm),  multi-probe 
capability  for  independent  pump  probe 
measurement  control,  fast  temporal 
resolution  (~300fs). 

Docket  Number:  08-038.  Applicant: 
Washington  State  University,  Pullman, 
Washington  99164-7040.  Instrument: 
Piezoelectric  Microarray  Spotter. 
Manufacturer:  Scienion  AG,  Germany. 
Intended  Use:  See  notice  at  73  FR 
45209,  August  4,  2008.  Reasons:  The 
instrument  has  a  unique  feature  which 
is  a  non-contact  spotter  to  avoid 
interference  from  dust  and  sensitivity  to 
shifts  in  relative  humidity.  Another 
essential  feature  is  that  the  instrument 
is  able  to  be  used  as  a  liquid  handling 
robot. 

Docket  Number:  08-039.  Applicant: 
University  of  Michigan-Dearborn, 
Dearborn,  MI  48128.  Instrument:  X-Ray 
Computer  Tomography  System. 
Manufacturer:  Phoenix  X-Ray  Inc., 
Germany.  Intended  Use:  See  notice  at  73 
FR  45209,  August  4,  2008.  Reasons:  The 
instrument  has  an  X-ray  tube  power 
high  enough  to  penetrate  metal  alloy 
specimens  which  is  required  for  the 
research.  It  also  has  a  relatively  high 
resolution  which  is  also  essential  to  the 
research. 

Dated:  August  13,  2008. 

Faye  Robinson, 

Director,  Statutory  Import  Programs  Staff, 
Import  Administration. 

[FR  Doc.  E8-19172  Filed  8-18-08;  8:45  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-580-810) 

Welded  ASTM  A-312  Stainless  Steel 
Pipe  from  South  Korea:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
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EFFECTIVE  DATE:  August  19,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  Arrowsmith  or  Gene  Calvert, 
AD/CVD  Operations,  Office  6,  Import 
Administration,  International  Trade 
Administration,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230.; 
telephone:  (202)  482-5255  OR  (202) 
482-3586,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  28,  2008,  the  Department 
of  Commerce  (the  Department) 
published  the  notice  of  initiation  of  the 
administrative  review  of  the 
antidumping  duty  order  on  ASTM  A- 
312  stainless  steel  pipe  from  South 
Korea.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  See  73  FR  4829  (January  28, 
2008).  The  period  of  review  is  December 
1,  2006  through  November  30,  2007. 

The  preliminary  results  of  this 
administrative  review  are  currently  due 
no  later  than  September  1,  2008. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and 
section  351.213(h)(1)  of  the 
Department’s  regulations  require  the 
Department  to  issue  the  preliminary 
results  of  a  review  within  245  days  after 
the  last  day  of  the  anniversary  month  of 
the  order  or  suspension  agreement  for 
which  the  administrative  review  was 
requested,  and  final  results  of  the 
review  within  120  days  after  the  date  on 
the  which  the  notice  of  the  preliminary 
results  is  published  in  the  Federal 
Register.  However,  if  the  Department 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
aforementioned  specified  time  limits, 
section  751(a)  (3)(A)  of  the  Act  and 
section  351.213(h)(2)  of  the 
Department’s  regulations  allow  the 
Department  to  extend  the  245-day 
period  to  365  days  and  to  extend  the 
120-day  period  to  180  days. 

The  Department  needs  additional 
information  regarding  SeAH’s  cost  of 
production  and  additional  time  to 
analyze  this  information.  Therefore,  the 
Department  finds  that  it  is  not 
practicable  to  complete  the  preliminary 
results  of  the  review  within  the  original 
time  limit  and  is  extending  the  deadline 
for  the  completion  of  the  preliminary 
results  of  the  antidumping  duty  order 
on  welded  ASTM  A-312  stainless  steel 


pipe  from  South  Korea  by  107  days  from 
September  1,  2008  to  December  1-7, 

2008. 

This  notice  is  issued  and  published 
pursuant  to  sections  751(a)(3)(A)  and 
777(i)(l)  of  the  Act. 

Dated:  August  13,  2008. 

Stephen  ).  Claeys, 

Deputy  Assistant  Secretaryf or  Import 
Administration. 

[FR  Doc.  E8-19173  Filed  8-18-08;  8:45  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Monitor 
National  Marine  Sanctuary  Advisory 
Council 

agency:  Office  of  National  Marine 
Sanctucuies,  National  Ocean  Service 
(NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 

ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  NOAA  is  seeking  applicants 
for  the  following  vacant  seats  on  the 
Monitor  National  Marine  Sanctuary 
advisory  council  (council):  Fishing  Seat. 
Applicants  are  chosen  based  upon  their 
particular  expertise  and  experience  in 
relation  to  the  seat  for  which  they  are 
applying;  community  and  professional 
affiliations;  philosophy  regarding  the 
protection  and  management  of  marine 
resources:  and  possibly  the  length  of 
residence  in  the  area  affected  by  the 
sanctuary.  Applicants  who  are  chosen 
as  members  should  expect  to  serve  2- 
year  terms,  pursuant  to  the  council’s 
Charter. 

DATES:  Applications  are  due  by 
September  15,  2008. 

ADDRESSES:  Application  kits  may  be 
obtained  fi'om  Shannon  Rides,  100 
Museum  Drive,  Newport  News,  VA 
23606.  Completed  applications  should 
be  sent  to  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  Rides,  100  Museum  Drive, 
Newport  News,  VA  23606,  757-591- 
7328,  Shannon.ricIes@noaa.gov 
SUPPLEMENTARY  INFORMATION: 
Established  in  1975  as  the  Nation’s  first 
marine  sanctuary,  the  Monitor  National 
Marine  Sanctuary  is  managed  by  NOA’s 
Office  of  National  Marine  Sanctuaries.  It 
is  one  of  13  sanctuaries  and  protects  the 


wreck  of  the  famed  Civil  War  ironclad, 
USS  Monitor,  best  known  for  its  battle 
with  the  Confederate  ironclad,  CSS 
Virginia  in  Hampton  Roads,  Va.,  on 
March  9, 1862. 

The  advisory  council  consists  of  12 
members  and  3  alternates:  8  non¬ 
governmental  voting  members  and  4 
governmental  voting  members.  The 
council  seats  represent  a  variety  of 
regional  interests  and  stakeholders, 
including:  Recreational  Diving,  Heritage 
Tourism,  Education,  Maritime 
Museums,  Conservation,  the  U.S.  Navy, 
Virginia  and  North  Carolina  Department 
of  Historic  Resources,  the  National  Park 
Service  and  the  public  at-large.  It  is  the 
combined  expertise  and  experience  of 
these  individuals  that  creates  an 
advisory  council  that  is  a  valuable  and 
effective  resource  for  the  sanctuary 
manager. 

The  council’s  objectives  are  to 
provide  the  sanctuary  manager  with 
advice  on:  (1)  Protecting  natural  and 
cultural  resources,  and  identifying  and 
evaluating  emergent  or  critical  issues 
involving  sanctuary  use  or  resources;  (2) 
identifying  and  realizing  the  sanctuary’s 
research  objectives;  (3)  identifying  and 
realizing  educational  opportunities  to 
increase  public  knowledge  and 
stewardship  of  the  sanctuary 
environment;  and  (4)  developing  an 
informed  constituency  to  increase 
awareness  and  understanding  of  the 
purpose  and  value  of  the  sanctuary  and 
the  National  Marine  Sanctuary  System. 

The  council  may  serve  as  a  forum  for 
consultation  and  deliberation  among  its 
members  and  as  a  source  of  advice  to 
the  sanctuary  manager  regarding  the 
management  of  the  Monitor  National 
Marine  Sanctuary.  The  sanctuary 
advisory  council  holds  open  meetings  to 
ensure  continued  public  input  on 
management  issues  and  to  increase 
public  awareness  and  knowledge  of  the 
sanctuary  environment.  Public 
participation  at  these  meetings  is 
welcomed  and  encouraged. 

Authority:  16  U.S.C.  Sections  1431,  et  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  August  11,  2008. 

Daniel  J.  Basta, 

Director,  Office  of  National  Marine 
Sanctuaries,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
A  dministration . 

[FR  Doc.  E8-19027  Filed  8-18-08;  8:45  am] 
BILUNG  CODE  3S10-4IK-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Reopening  of  an  Idle  Open  Pit 
Taconite  Mine  and  Construction  and 
Operation  of  a  Taconite  Ore 
Concentration  Plant  Proposed  by 
Mesabi  Mining,  LLC  and  Steel 
Dynamics,  Inc.  (Collectively,  the 
Applicant)  Near  Aurora  and  Hoyt  Lakes 
in  St.  Louis  County,  MN 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  Mesabi  Mining,  LLC  and  Steel 
Dynamics,  Inc.  have  applied  to  the  St. 
Paul  District,  Corps  of  Engineers  (Corps) 
for  a  Clean  Water  Act  Section  404 
permit  to  discharge  fill  material  into 
jurisdictional  wetlands  to  facilitate  the 
reopening  of  an  open  pit  taconite  mine 
and  construction  and  operation  of  a 
taconite  ore  concentration  plant  near 
Aurora  and  Hoyt  Lakes  in  St.  Louis 
County,  MN.  Tailings  would  be 
discharged  into  an  existing,  idle  open 
pit  mine.  The  proposed  project  is 
known  as  the  Mesabi  Nugget  Phase  II 
Project.  The  project  would  be  located 
entirely  on  portions  of  the  site  of  the 
former  LTV'  Steel  Mining  Company 
Facility  (also  known  as  Erie  Mining 
Company  prior  to  1986).  Taconite 
mining  was  conducted  at  the  site  from 
the  late  1950s  until  operations  ceased  in 
early  2001.  Prior  to  taconite  mining,  the 
area  was  also  mined  for  natural  iron  ore 
in  nearby  pits  as  early  as  1903.  Mesabi 
Mining  now  proposes  to  reopen  and 
mine  taconite  ore  from  two  open  pits, 
haul  the  ore  in  trucks  to  a  proposed  hew 
processing  plant  where  the  ore  would  be 
crushed,  ground,  magnetically 
separated,  and  then  passed  through  a 
flotation  circuit  to  produce  a 
concentrate.  About  one-third  of  the 
concentrate  (approximately  1.04  million 
metric  tonnes  per  year)  would  be  used 
as  feed  for  Mesabi  Nugget  Delaware’s 
on-site  Large  Scale  Demonstration 
Project  (LSDP)  iron  nugget  facility  that 
was  permitted  in  2005  and  will  be  ready 
for  operation  in  the  second  quarter  of 
2009.  The  remainder  of  the  concentrate 
(approximately  2.09  million  metric 
tonnes  per  year)  would  be  shipped  by 
rail  for  use  in  other  facilities.  The 
mining  process  would  require  the 
construction  of  overburden  and  waste 
rock,  and  lean  ore  stockpiles  adjacent  to 
the  open  pits.  The  project  would  operate 
24  hours  per  day;  365  days  per  year 
during  its  proposed  20-year  life.  The 


project  area  would  be  approximately 
4,760  acres,  of  which  approximately 
3,820  acres  (80  percent)  has  previously 
been  disturbed  by  mining  activities. 

The  project  would  require  the 
discharge  of  fill  material  into 
approximately  235  acres  of  wetlands. 
VVhile  some  of  the  wetlands  may  be 
isolated,  the  majority  of  the  wetlands 
are  abutting  Second  Creek  (a  tributary  to 
the  Partridge  River)  or  an  unnamed 
tributary  (Unnamed  Creek)  to  the 
Partridge  River.  The  Partridge  River  is  a 
tributary  to  the  St.  Louis  River,  which 
is  navigable  water  of  the  United  States 
up  to  the  mouth  of  the  Embarrass  River. 
The  Applicant  proposes  to  develop  a 
detailed  compensatory  wetland 
mitigation  plan  for  inclusion  in  the 
Draft  Environmental  Impact  Statement 
(DEIS)  to  provide  compensation  for  the 
unavoidable  wetland  impacts  planned 
during  at  least  the  first  five  years  of  the 
project.  Conceptual  wetland  mitigation 
plans  will  be  developed  for  inclusion  in 
the  DEIS  to  provide  compensation  for 
the  unavoidable  wetland  impacts 
planned  during  the  remainder  of  the 
project  (years  six  through  twenty).  The 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States  requires  a 
permit  issued  by  the  Corps  under 
Section  404  of  the  Clean  Water  Act.  The 
Final  Environmental  Impact  Statement 
(FEIS)  will  be  used  as  a  basis  for  the 
permit  decision  and  to  ensure 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 
ADDRESSES:  Questions  concerning  the 
DEIS  can  be  addressed  to  Mr.  Jon  K. 
Ahlness,  Regulatory  Branch  by  letter  at 
U.S.  Army  Corps  of  Engineers,  190  Fifth 
Street  East,  Suite  401,  St.  Paul,  MN 
55101-1638,  by  telephone  or  by  e-mail 
at  jon.k.ahlness@usace.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jon  K.  Ahlness,  (651)  290-5381. 
SUPPLEMENTARY  INFORMATION:  The  Corps 
and  the  State  of  Minnesota  will  jointly 
prepare  the  DEIS.  The  Corps  is  the  lead 
federal  agency  and  the  Minnesota 
Department  of  Natural  Resources 
(MnDNR)  is  the  lead  state  agency.  To 
determine  issues  to  be  addressed  in  the 
DEIS,  a  scoping  process  will  be 
conducted.  The  MnDNR,  with 
assistance  from  the  Corps,  will  prepare 
and  release  to  the  public  a  Draft  Scoping 
Decision  Document  (Draft  SDD)  and  a 
Scoping  Environmental  Assessment 
Worksheet  (SEAW).  Federal,  state,  and 
local  agencies;  the  general  public; 
interested  private  organizations  and 
parties;  and  affected  Native  Americem 
tribes  will  have  30  days  to  provide 
comments  on  those  two  documents. 
During  the  30-day  public  comment 
period,  the  Corps  and  the  MnDNR  will 


jointly  conduct  a  public  scoping 
meeting.  The  meeting  will  be  held  on 
Wednesday,  September  3,  2008,  from  6 
p.m.  to  9  p.m.  at  the  Aurora  Community 
Center  at  15  West  1st  Avenue  North, 
Aurora,  MN.  The  MnDNR,  with 
assistance  from  the  Corps  will  prepare 
and  release  to  the  public  a  Final  SDD 
based  upon  the  comments  received 
during  the  scoping  process.  Significant 
issues  and  resources  identified  in  the 
Final  SDD  will  be  addressed  in  the 
DEIS. 

The  DEIS  will  assess  impacts  of  the 
proposed  action  and  reasonable 
alternatives,  identify  and  evaluate 
mitigation  alternatives,  and  discuss 
potential  environmental  monitoring. 
Anyone  who  has  an  interest  in 
participating  in  the  development  of  the 
DEIS  is  invited  to  contact  the  St.  Paul 
District,  Corps  of  Engineers.  Major 
issues  identified  to  date  for  discussion 
in  the  DEIS  are  the  impacts  of  the 
proposed  project  on: 

1.  Fish,  wildlife,  and  ecologically 
sensitive  resources. 

2.  Water  resources,  including:  surface 
and  groundwater  resources;  waters  of 
the  U.S.,  including  wetlands;  and 
receiving  stream  geomorphology. 

3.  Water  quality,  including:  surface 
water  runoff;  and  storm  water 
management. 

4.  Air  quality. 

5.  Cumulative  impacts,  including: 
wildlife  habitat  loss/fragmentation  and 
habitat  corridor  obstruction/landscape 
barriers:  wetlands  in  the  Partridge  River 
watershed;  loss  of  threatened  and 
endangered  plant  species;  air  quality  in 
federally-administered  Class  I  areas;  air 
quality  in  Class  II  areas;  water  quality; 
streamflow  and  lake  level  changes;  and 
socioeconomic  impacts. 

Additional  issues  of  interest  may  be 
identified  through  the  public  scoping 
process.  We  anticipate  that  the  DEIS 
will  be  available  to  the  public  in  March 
of  2009. 

Issuing  a  permit  for  the  reopening  of 
an  open  pit  taconite  mine  and  the 
construction  and  operation  of  a  taconite 
ore  concentration  facility  is  considered 
to  be  a  major  Federal  action  that  may 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  The  project: 
(1)  would  have  a  significant  adverse 
effect  on  wetlands  (which  are  special 
aquatic  sites),  and  (2)  has  the  potential 
to  significantly  affect  water  quality, 
groundwater,  air  quality,  fish,  and 
wildlife.  Our  environmental  review  will 
be  conducted  to  meet  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969,  National  Historic 
Preservation  Act  of  1966,  Council  of 
Environmental  Quality  Regulations, 
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Endangered  Species  Act  of  1973, 

Section  404  of  the  Clean  Water  Act,  and 
other  applicable  laws  and  regulations. 

Dated:  August  7,  2008. 

Jon  L.  Christensen, 

Colonel,  Corps  of  Engineers,  District  Engineer. 
[FR  Doc.  E8-19164  Filed  8-18-08;  8:45  am] 
BILLING  CODE  3710-CY-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  IC  Clearance  Official, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  18,  2008. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222, 
Washington,  DC  20503.  Commenters  are 
encouraged  to  submit  responses 
electronically  by  e-mail  to 
oira_submission@omb.eop.gov  or  via  fax 
to  (202)  395-6974.  Commenters  should 
include  the  following  subject  line  in 
their  response  “Comment:  [insert  OMB 
number],  [insert  abbreviated  collection 
name,  e.g.,  “Upward  Bound 
Evaluation”].  Persons  submitting 
comments  electronically  should  not 
submit  paper  copies. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 


following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
fi'equency  of  collection;  and  (6) 

Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  August  13,  2008. 

Angela  C.  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Services,  Office  of  Management. 

Institute  of  Education  Sciences 

Type  of  Review:  Extension. 

Title:  National  Longitudinal 
Transition  Study-2  (NLTS2)  Wave  5 
Interviews  and  Questionnaires. 

Frequency:  Biennially. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  3,912. 

Burden  Hours:  1,423. 

Abstract:  This  ICR  is  for  Wave  5  data 
collection  for  the  National  Longitudinal 
Transition  Study-2  (NLTS2).  NLTS2 
began  in  2000  with  a  sample  of 
approximately  12,000  youth  who  were 
13  through  16  years  old  and  receiving 
special  education  services.  Wave  5  data 
collection  will  take  place  in  the  9th  year 
of  the  project  and  will  consist  of  parent 
and  youth  interviews  conducted  by 
phone  or  mail.  This  will  be  the  last 
round  of  data  collection  for  NLTS2  and 
will  focus  primarily  on  early  adulthood, 
including  postsecondary  education, 
employment,  and  community 
adjustment. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3698.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments  “  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LBJ,  Washington,  DC  20202-^537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 
to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
lCDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  E8-19140  Filed  8-18-08;  8:45  am] 
BILLING  CODE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  IC  Clearance  Official, 
Regulatory  Information  Management 
Services,  Office  of  Management,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
20,  2008. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations’.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
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through  the  use  of  information 
technology. 

Dated:  August  13,  2008. 

Angela  C.  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Services,  Office  of  Management. 

Federal  Student  Aid 

Type  of  Review:  New. 

Title:  Information  Collection  for 
College.gov  Account  Registration  and 
Inspirational  Message  Features. 
Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Rurden: 

Responses:  54,000. 

Burden  Hours:  8,100. 

Abstract:  College.gov’s  target 
audience  is  9th-l  2th  grade  high  school 
students  with  a  focus  on  students  from 
underrepresented  populations.  The 
purpose  for  including  the  account 
registration  and  inspirational  message 
features  in  college.gov  is  to  enhance  the 
interactivity  and  engagement  aspects  of 
the  site.  These  features  are  critical  for 
fully  engaging  students  in  the  site,  for 
keeping  their  interest  and  attention,  and 
for  providing  inspiration  and  hope  to 
students  (especially  to  underrepresented 
populations)  that  a  postsecondary 
education  is  possible.  The  features  also 
support  the  peer-to-peer  aspect  of  the 
site  and  provide  relatable  role  models  of 
students  “Just  like  them”  that  can  show 
that  higher  education  is  possible  for  all 
students.  Web  site  users  have  the  option 
of  registering  with  college.gov.  In  order 
to  register,  a  user  selects  the  registration 
link,  inputs  six  data  elements  and,  after 
providing  consent  to  the  site’s  terms  and 
conditions,  submits  that  information  to 
the  Department.  Once  the  account 
registration  process  is  completed,  the 
user  has  the  option  of  creating  their  own 
inspirational  message  by  uploading  a 
photo  and  adding  their  “I’m  Going” 
statement  about  why  they  want  to 
pursue  education  beyond  high  school. 
The  inspirational  message  (hereafter 
“billboard”)  is  saved  within  college.gov 
and  can  be  shared  with  others.  After  a 
user  creates  a  billboard,  they  can  choose 
to;  (1)  Have  their  billboard  featured  on 
college.gov’s  home  page  (visitors  can 
browse  through  approved  user¬ 
generated  billboards);  (2)  send  their 
family,  friends  and  other  supporters  a 
link  to  the  college.gov  home  page  with 
their  billboard:  (3)  add  a  tool  to  their 
Facebook  profile  that  displays  their 
billboard  and  lets  their  friends  provide 
messages  of  support  and 
encouragement;  or  (4)  add  the  billboard 
to  any  of  their  other  Web  sites. 


Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  ■ 
by  selecting  the  “Browse  Pending 
Collections”  link  and  by  clicking  on 
link  number  3803.  When  you  access  the 
information  collection,  click  on 
“Download  Attachments”  to  view. 
Written  requests  for  information  should 
be  addressed  to  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
,LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 
to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gpv.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  E8-19142  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  659-000] 

Crisp  County  Power  Commission; 
Notice  of  Authorization  for  Continued 
Project  Operation 

August  12,  2008. 

On  August  3,  2006,  the  Crisp  County 
Power  Commission,  licensee  for  the 
Lake  Blackshear,  filed  an  application  for 
a  new  or  subsequent  license  pursuant  to 
the  Federal  Power  Act  (FPA)  and  the 
Commission’s  regulations  thereunder. 
The  Lake  Blackshear  Hydroelectric 
Project  is  located  on  the  Flint  River  in 
Worth,  Lee,  Sumter,  Dooly,  and  Crisp 
Counties,  near  Cordele,  Georgia. 

The  license  for  Project  No.  659  was 
issued  for  a  period  ending  August  9, 
2008.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year-to-year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project’s  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 


has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
tfre  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
aa  annual  license  for  Project  No.  659  is 
issued  to  the  Crisp  County  Power 
Commission,  for  a  period  effective 
August  10,  2008  through  August  9, 

2009,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  August  9,  2009, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise.  If  the  project  is  not  subject  to 
section  15  of  the  FPA,  notice  is  hereby 
given  that  the  Crisp  County  Power 
Commission,  is  authorized  to  continue 
operation  of  the  Lake  Blackshear 
Hydroelectric  Project  until  such  time  as 
the  Commission  acts  oh  its  application 
for  a  subsequent  license. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-19123  Filed  8-18-08;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

August  13,  2008. 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 
Docket  Numbers:  RP08-338-002. 
Applicants:  Tennessee  Gas  Pipeline 
Company. 

Description:  Tennessee  Gas  Pipeline 
Co  submits  the  2nd  Sub  Thirteenth 
Revised  Sheet  405C  and  2nd  Sub 
Original  Sheet  405C.01  for  inclusion  in 
their  FERC  Gas  Tariff,  Fifth  Revised 
Volume  1. 

Filed  Date:  08/08/2008. 

Accession  Number:  20080813-0111. 
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Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  August  20,  2008. 

Docket  Numbers:  RP08-484-001. 

Applicants:  Colorado  Interstate  Gas 
Company. 

Description  .'Colorado  Interstate  Gas 
submits  Substitute  Sixth  Revised  Sheet 
320  et  al.  correctly  stating  that  penalty 
credits  will  be  allocated  pro  rata  based 
on  transported  quantities. 

Filed  Date:  08/08/2008. 

Accession  Number:  20080813-0112. 

Comment  Date:  5  p.m.  Eastern  Time 
on-Wednesday,  August  20,  2008. 

Docket  Numbers:  RP08-4 96-000. 

Applicants:  East  Tennessee  Natural 
Gas,  LLC. 

Description:  East  Tennessee  Natural 
Gas,  LLC  submits  Fourth  Revised  Sheet 
308  to  FERC  Gas  Tariff,  Third  Revised 
Volume  1,  to  become  effective  9/7/08. 

Filed  Date:  08/07/2008. 

Accession  Number:  20080813-0113. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  August  19,  2008. 

Docket  Numbers:  CP07-44-005, 
CP07-45-004. 

Applicants:  Southeast  Supply  Header, 
LLC. 

Description:  Southeast  Supply 
Header,  LLC  submits  Original  Sheet  0  et 
al.  to  FERC  Gas  Tariff,  Original  Volume 
No.  1. 

Filed  Date:  08/07/2008. 

Accession  Number:  20080812-0133. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  August  18,  2008. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 


must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  dockets(s).  For 
assistance  with  any  FERC  Online 
service,  please  e-mail 
FERCOnlineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-19119  Filed  8-18-08;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL08-80-000] 

Corporation  Commission  of  the  State 
of  Oklahoma,  Complainants,  v. 
American  Electric  Power  Company, 
inc.,  American  Eiectric  Power  Service 
Corporation,  and  Pubiic  Service 
Company  of  Oklahoma,  Respondents; 
Notice  of  Complaint 

August  12,  2008. 

Take  notice  that  on  August  11,  2008, 
the  Oklahoma  Corporation  Commission 
(OCC)  filed  a  formal  complaint  against 
American  Electric  Power  Company,  Inc., 
American  Electric  Power  Service 
Corporation,  and  Public  Service 
Company  of  Oklahoma  (collectively. 
Respondents)  pursuant  to  section  206  of 
the  Federal  Power  Act  (FPA),  16  U.S.C. 
824e,  and  Rule  206  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.206.  The  complaint  from  the  OCC 
states  that  allegations  have  been  made 
in  various  OCC  proceedings  that 
Respondent’s  implementation  of  the 
System  Integration  Agreement 
Corporation  were  alleged  to  be  improper 
in  various  OCC  proceedings  and 
requests  that  the  Commission  review  the 
allocation  decisions  applicable  to 


energy  trading  margins  made  by 
American  Electric  Power  Company,  Inc; 
by  and  through  its  agent,  American 
Electric  Power  Service  Corporation. 

The  OCC  certifies  that  copies  of  the 
complaint  were  served  on  the  contacts 
for  Respondents  as  listed  on  the 
Commission’s  list  of  Corporate  Officials. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wdll 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the  . 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  September  2,  2008. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-19122  Filed  8-18-08;  8:45  am] 
BILLING  CODE  6717-01-P 


48380  ^  Federal  Register/ Voir  73,  No.  161 /Tuesday,  August  19,^2008 /Ncti^s 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  PR08-1S-000;  PR08-1»~001] 

Northwest  Natural  Gas  Company; 
Notice  of  Offer  of  Settlement 

August  12,  2008. 

Take  notice  that  on  August  5,  2008, 
Northwest  Natural  Gas  Company  (NW 
Natural)  filed  an  Offer  of  Settlement  in 
the  above-docketed  proceeding. 

Included  in  its  filing  was  a  request  to 
shorten  the  period  for  filing  initial  and 
reply  comments,  in  response  to  the 
Offer  of  Settlement.  NW  Natural 
requested  the  initial  comments  to  be 
due  on  August  15,  2008  and  reply 
comments  to  be  due  on  August  19,  2008. 

The  request  is  approved.  The  initial 
comments  are  due  on  August  15,  2008 
and  reply  comments  are  due  on  August 
19,  2008. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

(FR  Doc.  E8-19120  Filed  8-18-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP08-450-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

August  12,  2008. 

Take  notice  that  on  July  31,  2008, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  6363  Main  Street, 
Williamsville,  New  York  14221,  filed  in 
Docket  No.  CP08-450-000,  an 
application  pursuant  to  sections  157.205 
and  157.211(a)(2)  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(NGA)  as  amended,  to  acquire  and 
operate  an  existing  delivery  point  from 
Seneca  Resources  Corporation  (Seneca), 
under  National  Fuel’s  blanket  certificate 
issued  in  Docket  No.  CP83-4-000,i  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  the  public  for  inspection. 

National  Fuel  proposes  to  acquire  and 
operate  certain  lateral  facilities  from 
Seneca  off  its  existing  Line  K  in 
Cattaraugus  County,  New  York.  National 
Fuel  states  that  the  facilities  consist  of 
a  6-inch  diameter  natural  gas  pipeline, 
two  8-inch  diameter  natural  gas 
pipelines,  emd  a  4-inch  diameter  natural 


gas  pipeline  comprising  approximately 
15.33  miles  in  the  Clean,  New  York, 
area  and  compression,  metering, 
pressure  regulators,  and  other 
appurtenant  equipment.  National  Fuel 
also  states  that  part  of  the  facilities  it 
would  acquire  include  a  delivery  point 
used  to  serve  Dresser-Rand  Company. 
National  Fuel  further  states  that  it 
would  pay  Seneca  approximately 
$285,000  for  all  of  the  facilities  it  would 
purchase. 

Any  questions  concerning  this 
application  may  be  directed  to 
Antoinette  Mucilli,  Senior  Attorney, 
National  Fuel  Gas  Supply  Corporation, 
6363  Main  Street,  Williamsville,  New 
York  14221,  or  via  telephone  at  (716) 
857-7067,  facsimile  number  (716)  857- 
7206,  or  by  e-mail; 
mucillia@natfuel.com . 

This  filing  is  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission’s  Web  site  at  http:// 
www.ferc.gov,  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at  FERC 

OnIineSupport@ferc.gov  or  call  toll-free 
at  (866)206-3676,  or,  for  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  under  the  “e-Filing”  link.  The 
Commission  strongly  encourages 
intervenors  to  file  electronically. 

Any  person  or  the  Commission’s  staff 
may,  within  60  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-19121  Filed  8-18-08;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP08-448-000] 

Trunkline  Gas  Company,  LLC;  Notice 
of  Request  Under  Blanket 
Authorization 

August  12,  2008. 

Take  notice  that  on  July  31,  2008, 
Trunkline  Gas  Company,  LLC 
(Trunkline),  5444  Westheimer  Road, 
Houston,  Texas  77056-5306,  filed  in 
Docket  No.  CP08-448-000,  an 
application,  as  supplemented  on  August 
11,  2008,  pursuant  to  sections  157.205 
and  157.216(b)  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(NGA)  as  amended,  to  abandon  by  sale 
approximately  29  miles  of  10-inch 
diameter  pipeline  and  appurtenant 
facilities  (the  Quicksand  Lateral 
facilities)  to  Enerfin  Field  Services  LLC 
(Enerfin)  in  Beauregard  Parish, 

Louisiana,  under  Trunkline’s  blanket 
certificate  issued  in  Docket  No.  CP83- 
84-000, ^  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  the  public  for 
inspection. 

Trunkline  states  that  Enerfin  would 
use  the  Quicksand  Lateral  facilities  as 
part  of  its  nonjurisdictional  gathering 
system.  Trunkline  also  states  that  the 
Quicksand  Lateral  facilities  transported 
an  average  of  2MMcf  of  natural  gas  per 
day  in  2007.  Trunkline  further  states 
that  it  cost  approximately  $60,000  to 
upgrade  the  Quicksand  Lateral  facilities 
and  approximately  $220,000  in 
additional  annual  expenses  to  operate 
and  maintain  the  facilities  (which 
exceeds  the  estimated  annual  revenue). 
Additionally,  Trunkline  states  that  the 
Quicksand  Lateral  facilities  do  not  have 
any  long-term  viability  to  Trunkline, 
and  there  is  no  foreseeable  commercial 
development  in  the  area  to  support 
retaining  the  facilities  as  part  of 
Trunkline’s  pipeline  system.  Finally, 
Trunkline  states  that  it  would  cost 
approximately  $21,850,000  to  replicate 
the  Quicksand  Lateral  facilities  based 
upon  2008  construction  prices,  and 
requests  that  the  purchase  price  should 
remain  confidential. 

Any  questions  concerning  this 
application  may  be  directed  to  Stephen 
T.  Veatch,  Regulatory  Affairs,  Trunkline 
Gas  Company,  LLC,  5444  Westheimer 
Road,  Houston,  Texas  77056-5306, 
telephone  at  (713)  989-2024,  facsimile 
at  (713)  989-1176,  or  via  e-mail: 
Stephen.  Veatch@sug.com. 


21  FERC  162,296  (1982). 
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This  filing  is  available  for  review  at 
the  Commission  or  may  be  viewed  on 
the  Commission’s  Web  site  at  http:// 
www.ferc.gov,  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at  FERC 

OnlineSupport@ferc.gov  or  call  toll-free 
at  (866)  206-3676,  or,  for  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  under  the  “e-Filing”  link.  The 
Commission  strongly  encourages 
interveners  to  file  electronically. 

Any  person  or  the  Commission’s  staff 
may,  within  60  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-19124  Filed  8-18-08;  8:45  am] 
BILLING  CODE  671 7-01 -P  " 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Centrai  Vailey  Project — Rate  Order  No. 
WAPA-139 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  Order  Temporarily 
Extending  Formula  Rates  for  Power, 
Transmission,  and  Ancillary  Services. 

SUMMARY:  This  action  is  to  temporarily 
extend  the  existing  formula  rates  for 
power,  transmission,  and  ancillary 
services  for  the  Central  Valley  Project 
(CVP),  transmission  service  on  the 
California-Oregon  Transmission  Project 
(COTP),  transmission  service  on  the 
Pacific  Alternating  Current  Intertie 
(PACI),  and  third-party  transmission 
service  through  September  30,  2011. 
This  action  also  extends  the  Western 


Area  Power  Administration’s  (Western) 
recovery  methodology  of  the  Path  15 
revenue  requirement  through  September 
30,  2011.  Without  this  extension, 
formula  rates  for  power,  transmission, 
and  ancillary  services  for  the  CVP, 
transmission  service  on  the  COTP, 
transmission  service  on  the  PACI,  and 
third-party  transmission  service  will 
expire  September  30,  2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  R.  Boyko,  Regional  Manager, 
Sierra  Nevada  Customer  Service  Region, 
Western  Area  Power  Administration, 

114  Parkshore  Drive,  Folsom,  CA 
95630-4710,  (916)  353-4418,  e-mail 
boyko@wapa.gov  or  Mr.  Charles  J.  Faust, 
Rates  Manager,  Sierra  Nevada  Customer 
Service  Region,  Western  Area  Power 
Administration,  114  Parkshore  Drive, 
Folsom,  CA  95630-4710,  (916)  353- 
4468,  e-mail  faust@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated:  (1)  The 
authority  to  develop  power  and 
transmission  rates  to  the  Administrator 
of  the  Western  Area  Power 
Administration,  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  an  interim  basis  to  the 
Deputy  Secretary  of  Energy,  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC). 

The  existing  formula  rates  contained 
under  Rate  Order  No.  WAPA-115’ 
became  effective  on  January  1,  2005, 
and  were  approved  for  4  years  and  9 
months  through  September  30,  2009. 
Subsequent  to  Rate  Order  No.  WAPA- 
115,  Western  completed  a  minor  rate  - 
adjustment.  Rate  Order  No.  WAPA- 
128,2  which  removed  the  reactive  power 
costs  from  the  Transmission  Revenue 
Requirement  and  recovered  these  costs 
in  the  Power  Revenue  Requirement. 

This  rate  adjustment  modified  the 
formula  rates  associated  with  power  and 
transmission  service  for  the  CVP  and 
transmission  service  on  the  COTP  and 
PACI.  WAPA-128  became  effective  on 
September  1,  2006,  and  was  approved 
for  a  period  of  3  years  and  1  month. 

Both  rate  orders  (WAPA-115  and 
WAPA-128)  expire  on  September  30, 
2009.  Western  is  extending  the  existing 
formula  rates  for  power,  transmission, 
and  ancillary  services  on  the  CVP, 


'  WAPA-115  was  approved  by  FERC  on  a  final 
basis  on  October  11,  2005,  in  Docket  No.  EF05- 
5011-000  (113  FERC  1  61,026). 

^  WAPA-128  was  approved  by  FERC  on  a  final 
basis  on  January  25,  2007,  in  Docket  No.  EF06- 
5011-000  (118  FERC  *B  61,052  (2007)). 


transmission  service  on  the  COTP, 
transmission  service  on  the  PACI,  third- 
party  transmission  service,  and  the  Path 
15  revenue  requirement  methodology  in 
accordance  with  10  CFR  part  903.23(b). 
Western  seeks  this  extension  to  provide 
-  sufficient  time  for  an  informal  rate 
process  which  will  allow  Western  to 
meet  and  collaborate  with  its  customers 
on  the  development  of  rates  to  replace 
the  current  rates.  This  extension  allows 
Western  and  its  customers  the 
opportunity  to  evaluate  the  impacts  of 
proposed  market  and  industry 
initiatives,  such  as  the  California 
Independent  System  Operator’s  (CAISO) 
Market  Redesign  and  Technology 
Upgrade  (MRTU)  and  FERC  Orders  890 
and  890A,  on  the  existing  rate  designs. 
The  existing  formula  rate  methodology 
collects  annual  revenue  sufficient  to 
recover  annual  expenses  (including 
interest)  and  capital  requirements,  thus 
ensuring  repayment  of  the  project 
within  the  cost  recovery  criteria  set 
forth  in  DOE  Order  RA  6120.2.  This 
extension  will  permit  a  concurrent 
public  process  and  rate  approval  period 
for  the  formula  rates  fpr  power, 
transmission,  and  ancillary  services  for 
the  CVP,  transmission  service  on  the 
COTP,  transmission  service  on  the 
PACI,  and  third-party  transmission 
service  through  September  30,  2011. 
Upon  its  approval.  Rate  Order  No. 
WAPA-115  and  Rate  Order  No.  WAPA- 
128  will  be  extended  under  Rate  Order 
No.  WAPA-139. 

Western  did  not  have  a  consultation 
and  comment  period  and  did  not  hold 
public  information  and  comment 
forums  which,  in  accordance  with  10 
CFR  part  903.23(b),  are  not  required. 
Following  review  of  Western’s  proposal 
within  the  DOE,  I  hereby  approve  Rate 
Order  No.  WAPA-139  which  extends 
the  existing  formula  rates  for  the  power, 
transmission,  and  ancillary  services  for 
the  CVP,  transmission  service  for  the 
COTP,  transmission  service  for  the 
PACI,  and  third-party  transmission 
service  through  September  30,  2011. 
This  approval  also  extends  Western’s 
recovery  of  the  Path  1 5  revenue 
requirement  through  the  same  time 
period. 

Dated:  August  12,  2008. 

Jeffrey  F.  Kupfer, 

Acting  Deputy  Secretary. 

Department  of  Energy 
Deputy  Secretary 

Rate  Order  No.  WAPA-139. 

In  the  Matter  of:  Western  Area  Power 
Administration  Rate  Extension  for  the 
Central  Valley  Project,  the  California-Oregon 
Transmission  Project,  the  Pacific  Alternating 
Current  Intertie,  and  Third-Party 


48982 


Federal  Register/ Vol. -73,  No.  161 /Tuesday,  August  19;»i20G8/ Notices^- 


Transmission.  Extend  Path  15  Revenue 
Requirement  Methodology 

Order  Confirming  and  Approving  a 
Temporary  Extension  of  the  Formula  Rates 
for  Power,  Transmission,  and  Ancillary 
Services  for  the  Central  Valley  Project, 
Transmission  Service  for  the  California- 
Oregon  Transmission  Project,  Transmission 
Service  for  the  Pacific  Alternating  Current 
Intertie,  and  Third-Party  Transmission 
Service 

The  formula  rates  for  power,  transmission, 
and  ancillary  services  were  established 
following  section  302  of  the  Department  of 
Energy  (DOE)  Organization  Act  (42  U.S.C. 
7152).  This  Act  transferred  to  and  vested  in 
the  Secretary  of  Energy  the  power  marketing 
functions  of  the  Secretary  of  the  Department 
of  the  Interior  and  the  Bureau  of  Reclamation 
under  the  Reclamation  Act  of  1902  (ch.  1093, 
32  Stat.  388),  as  amended  and  supplemented 
by  subsequent  laws,  particularly  section  9(c) 
of  the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c)),  and  other  Acts  that 
specifically  apply  to  the  project  system 
involved. 

By  Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  the  Secretary  of 
Energy  delegated:  (1)  The  authority  to 
develop  power  and  transmission  rates  to  the 
Administrator  of  the  Western  Area  Power 
Administration  (Western),  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates  into 
effect  on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy,  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect  on  a 
final  basis,  to  remand,  or  to  disapprove  such 
rates  to  the  Federal  Energy  Regulatory 
Commission  (FERC). 

Background 

The  existing  formula  rates  for  custom 
product  power,  ancillary  services,  and  third- 
party  transmission  service  contained  in  Rate 
Order  No.  WAPA-115’  were  approved  for  4 
years  and  9  months  and  are  effective  through 
September  30,  2009.  The  existing  formula 
rates  for  power  and  transmission  service  on 
the  Central  Valley  Project  (CVP), 
transmission  service  on  the  California- 
Oregon  Transmission  Project  (COTP),  and  the 
Pacific-Alternating  Current  Intertie  (PACI) 
contained  in  Rate  Order  No.  WAPA-128  ^ 
were  approved  for  3  years  and  1  month  and 
are  effective  through  September  30,  2009. 

Discussion 

Western  is  entering  a  public  process  to 
modify  the  existing  formula  rates  for  power, 
transmission,  and  ancillary  services  for  the 
CVP,  transmission  service  on  the  COTP, 
transmission  service  on  the  PACI,  and  third- 
party  transmission  service.  This  public 
process  will  also  address  Western’s  recovery 
of  the  Path  15  revenue  requirement.  Western 
seeks  this  extension  to  provide  more  time  for 
an  informal  rate  process  which  will  allow 
Western  to  meet  and  collaborate  with  its 
customers  on  the  development  of  rates  to 


'  Rate  Order  No.  WAPA-115, 69  FR  70510 
(December  6,  2004).  Approved  by  FERC  on  October 
11,  2005  (113  Conunission  161,026). 

2  Rate  Order  No.  WAPA-128.  71  FR  45821 
(August  10,  2006).  Approved  by  FERC  on  January 
25.  2007  (118  Commission  1 61,052). 


replace  the  current  rates.  This  extension 
allows  Western  and  its  customers  the 
opportunity  to  evaluate  the  impacts  of 
proposed  market  and  industry  initiatives, 
such  as  the  California  Independent  System 
Operator’s  Market  Redesign  and  Technology 
Upgrade  and  FERC  Orders  890  and  890A,  on 
the  existing  rate  designs.  The  existing  power, 
transmission,  and  ancillary  services  formula 
rate  methodologies  collect  annual  revenues 
sufficient  to  recover  annual  expenses, 
including  interest  and  capital  requirements, 
thus  ensuring  repayment  of  the  project 
within  the  cost  recovery  criteria  set  forth  in 
DOE  Order  RA  6120.2.  As  permitted  by  10 
CFR  part  903.23(b),  Western  did  not  have  an 
advanced  notice  and  comment  period  and 
did  not  hold  public  information  and 
comment  forums  on  the  temporary  extension 
of  the  formula  rates  for  power,  transmission, 
and  ancillary  services  for  the  CVP, 
transmission  service  on  the  COTP, 
transmission  service  on  the  PACI,  and  third- 
party  transmission  service. 

Order 

In  view  of  the  above  and  under  the 
authority  delegated  to  me,  I  hereby  extend  for 
a  period  effective  from  October  1,  2009, 
through  September  30,  2011,  the  existing 
formula  rates  under  Rate  Schedules  CV-F12, 
CPP-1,  CV-T2,  CV-NWT4,  PACI-T2,  COTP- 
T2,  CV-TPT6,  CV-SPR3,  CV-SUR3,  CV- 
RFS3,  CV-EID3  for  the  Central  Valley  and  the 
California-Oregon  Transmission  Projects,  and 
the  Pacific-Alternating  Current  Intertie  of  the 
Western  Area  Power  Administration. 

Dated:  August  12,  2008. 

Jeffrey  F.  Kupfer, 

Acting  Deputy  Secretary. 

[FR  Doc.  E8-19153  Filed  8-18-08;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Loveiand  Area  Projects — Rate  Order 
No.  WAPA-141 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  rate  order  extending 
transmission  and  ancillary  services 
formula  rates. 

SUMMARY:  This  action  is  being  taken  to 
extend  the  existing  Loveland  Area 
Projects  (LAP)  transmission  and 
ancillary  services  formula  rates  through 
February  28,  2011.  The  existing  LAP 
transmission  and  ancillary  services 
formula  rates  will  expire  February  28, 
2009,  with  the  exception  of  the 
Regulation  and  Frequency  Response 
service  rate  which  expires  May  31, 
2011. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  D.  Keselburg,  Regional  Manager, 
Rocky  Mountain  Region,  Western  Area 
Power  Administration,  P.O.  Box  3700, 
Loveland,  CO  80539-3003,  (970)  461- 


7201,  e-mail  keselbrg^wapa.gov,  or  Ms. 
Sheila  Cook,  Rates  Manager,  Rocky 
Mountain  Region,  Western  Area  Power 
Administration,  P.O.  Box  3700, 
Loveland,  CO  80539-3003,  (970)  461- 
7211,  e-mail  scook@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated:  (1)  The 
authority  to  develop  power  and 
transmission  rates  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Western);  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary  of  Energy;  and 
(3)  tiie  authority  to  confirm,  approve, 
and  place  into  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  such  rates  to 
the  Federal  Energy  Regulatory 
Commission  (FERC). 

The  existing  formula  rates  approved 
under  Rate  Order  No.  WAPA-106 ' 
became  effective  on  March  1,  2004,  and 
are  approved  through  February  28, 

2009.  Subsequently,  Rate  Schedule  L- 
AS3,  Regulation  and  Frequency 
Response,  was  revised  and  approved 
under  Rate  Order  No.  WAPA-118  and 
became  effective  June  1,  2006,  and  is 
approved  through  May  31,  2011.2 
Western  is  proposing  to  extend  the 
existing  LAP  transmission  and  ancillary' 
services  formula  rates  pursuant  to  10 
CFR  part  903.23  (b).  The  existing  LAP 
rate  formula  methodology  collects 
annual  revenue  sufficient  to  recover 
annual  expenses,  including  interest  and 
capital  requirements,  thus  ensuring 
repayment  of  the  project  within  the  cost 
recovery  criteria  set  forth  in  DOE  order 
RA  6120.2.  Western  is  seeking  this 
extension  to  provide  more  time  for  the 
evaluation  of  new  rate  requirements  for 
transmission  and  ancillary  services 
mandated  under  FERC  Order  890  and 
the  evaluation  of  adjustments  to  the 
formulae  for  ancillary  services.  For 
these  reasons.  Western  is  extending  the 
existing  rate  formulae  for  transmission 
and  ancillary  services  through  February 
28,  2011. 

Western  did  not  have  a  consultation 
and  comment  period  and  did  not  hold 
public  information  and  comment 
forums,  in  accordance  with  10  CFR  part 
903.23(b).  Following  review  of 
Western’s  proposal  with  the  DOE,  I 
hereby  approve  Rate  Order  No.  WAPA- 
141  which  extends  the  existing  LAP 
transmission  and  ancillary  services  rate 


'  WAPA-106  was  approved  by  FERC  on  a  final 
basis  on  January  31,  2005,  in  Docket  No.  EF045182- 
000  (no  FERC  1 62,084). 

2  WAPA-118  was  approved  by  FERC  on  a  final 
basis  on  November  17,  2006,  in  Docket  No. 
EF065182000  (117  FTRC  1 62,163). 
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schedules  L-NTl,  L-FPTl,  L-NFPTl, 
L-ASl,  L-AS2,  L-AS4,  L-AS5,  L-AS6 
and  L-AS7  through  February  28,  2011. 

Dated:  August  12,  2008. 

Jeff  Kupfer, 

Acting  Deputy  Secretary. 

Department  of  Energy 

Deputy  Secretary 

Rate  Order  No.  WAPA-141. 

In  the  Matter  of:  Western  Area  Power 
Administration  Rate  Extension  for  Loveland 
Area  Projects  Transmission  and  Ancillary 
Services  Formula  Rates. 

Order  Confirming  and  Approving  an 
Extension  of  the  Loveland  Area  Projects 
Transmission  and  Ancillary  Services 
Formula  Rates 

The  Loveland  Area  Projects  (LAP) 
transmission  and  ancillary  services  rate  ' 
formulae  were  established  following  section 
302(a)  of  the  Department  of  Energy  (DOE) 
Organization  Act  (42  U.S.C.  7152).  This  act 
transferred  to  and  vested  in  the  Secretary  of 
Energy  the  power  marketing  functions  of  the 
Secretary  of  the  Department  of  the  Interior 
and  the  Bureau  of  Reclamation  under  the 
Reclamation  Act  of  1902  (ch.  1093,  32  Stat. 
388),  as  amended  and  supplemented  by 
subsequent  laws,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c)),  and  other  Acts  that 
specifically  apply  to  the  project  system 
involved. 

By  Delegation  Order  No.  00-037.00 
effective  December  6,  2001,  the  Secretary  of 
Energy  delegated:  (1)  The  authority  to 
develop  power  and  transmission  rates  to  the 
Administrator  of  the  Western  Area  Power 
Administration  (Western);  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates  into 
effect  on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect  on  a 
final  basis,  to  remand,  or  to  disapprove  such 
rates  to  the  Federal  Energy  Regulatory 
Commission  (FERC).  This  rate  extension  is 
issued  pursuant  to  the  Delegation  Order  and 
the  DOE  rate  extension  procedures  at  10  CFR 
part  903.23(b). 

Background 

The  existing  formula  rates,  approved  under 
Rate  Order  No.  WAPA-106,  were  approved 
for  five  (5)  years  and  are  effective  through^ 
February  28,  2009.  Subsequently,  Rate 
Schedule  L-AS3,  Regulation  and  Frequency 
Response,  was  revised  and  approved  for  five 
(5)  years  under  Rate  Order  No.  WAPA-118 
and  is  effective  through  May  31,  2011. 
Western  is  not  seeking  to  extend  Rate 
Schedule  L-AS3  for  Regulation  and 
Frequency  Response  service  as  part  of  this 
extension. 

Discussion 

On  February  28,  2009,  Western’s  LAP 
transmission  and  ancillary  services  formula 
rates  will  expire,  with  the  exception  of 
•Regulation  and  Frequency  Response  service, 
which  will  expire  May  31,  2011.  Western  is 
proposing  to  extend  the  existing  LAP 
transmission  and  ancillary  services  formula 


rates  pursuant  to  10  CFR  part  903.23(b).  The 
existing  LAP  rate  formulae  methodologies 
collect  annual  revenue  sufficient  to  recover 
annual  expenses  (including  interest)  and 
capital  requirements,  thus  ensuring 
repayment  of  the  project  within  the  cost 
recovery  criteria  set  forth  in  DOE  order  RA 
6120.2.  Western  is  seeking  this  extension  to 
provide  more  time  for  the  evaluation  of  new 
rate  requirements  for  transmission  and 
ancillary  services  mandated  under  FERC 
Order  890  and  the  evaluation  of  adjustments 
to  the  formulae  for  ancillary  services.  For 
these  reasons.  Western  is  extending  the 
existing  rate  formulae  for  transmission  and 
ancillary  services  through  February  28,  2011. 

The  process  will  take  several  months  to 
complete  because  of  the  complex  issues 
Western  and  its  interested  parties  must 
address.  It  will  also  offer  opportunities  for 
public  information  and  comment  forums.  For 
these  reasons.  Western  seeks  to  extend 
existing  Rate  Schedules  L-NTl,  L-FPTl,  L- 
NFPTl,  L-ASl,  L-AS2,  L-AS4,  L-AS5,  L- 
AS6  and  L-AS7.  Western  did  not  have  a 
consultation  and  comment  period  and  did 
not  hold  public  information  and  comment 
forums,  in  accordance  with  10  CFR  part 
903.23(b). 

Order 

In  view  of  the  above  and  under  the 
authority  delegated  to  me,  I  hereby  extend  for 
a  period  effective  from  March  1,  2009, 
through  February  28,  2011,  the  existing  rate 
schedules  L-NTl,  L-FPTl,  L-NFPTl,  L- 
ASl,  L-AS2,  L-AS4,  L-AS5,L-AS6  and  L- 
AS7  for  LAP  transmission  and  ancillary 
services,  excluding  L-AS3  for  Regulation  and 
Frequency  Response  service. 

Dated:  August  12,  2008. 

Jeff  Kupfer, 

Acting  Deputy  Secretary. 

[FR  Doc.  E8-19161  Filed  8-18-08;  8:45  am] 
BILLING  CODE  64S0-01-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

DATE  AND  TIME:  Friday,  August  22.  2008, 
1  p.m.  Eastern  Time. 

PLACE:  Clarence  M.  Mitchell,  Jr. 
Conference  Room  on  the  Ninth  Floor  of 
the  EEOC  Office  Building,  1801  “L” 
Street,  NW.,  Washington,  DC  20507. 
STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session  ^ 

1.  Announcement  of  Notation  Votes, 

2.  Obligation  of  Funds  for  e- 
Govemment  Application  Hosting/ 
Managed  Services  and  Extension  of 
DOI/NBC  Hosting,  and 

3.  Obligation  of  Funds  for 
Competitive  Revolving  Fund  Online 
Registration  and  Payment  Collection 


System  Contract,  and  Sole  Source 
Extension  of  Current  Contract  for 
Transition  Period. 

Note:  In  accordance  with  the  Sunshine  Act, 
the  meeting  will  be  open  to  public 
observation  of  the  Commission’s 
deliberations  and  voting.  (In  addition  to 
publishing  notices  on  EEOC  Commission 
meetings  in  the  Federal  Register,  the 
Commission  also  provides  a  recorded 
announcement  a  full  week  in  advance  on 
future  Commission  sessions.) 

Please  telephone  (202)  663-7100 
(voice)  and  (202)  663—4074  (TTY)  at  emy 
time  for  information  on  these  meetings. 
The  EEOC  provides  sign  language 
interpretation  at  Commission  meetings 
for  the  hearing  impaired.  Requests  for 
other  reasonable  accommodations  may 
be  made  by  using  the  voice  and  TTY 
numbers  listed  above. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Stephen  Llewellyn,  Executive  Officer  on 
(202)  663-4070. 

Dated:  August  15,  2008. 

Stephen  Llewellyn, 

Executive  Officer,  Executive  Secretariat. 

(FR  Doc.  E8-19279  Filed  8-15-08;  4:15  pm] 
BILLING  CODE  6570-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2008-N-0428] 

Electronic  Study  Data  Submission  for 
Phase  3  Janus  Operational  Pilot; 

Notice  of  Pilot  Project 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Center  for  Drug 
Evaluation  and  Research  (CDER)  is 
seeking  sponsors  interested  in 
participating  in  a  pilot  project  to  test  the 
submission  and  processing  of  clinical 
study  data  provided  electronically  in  a 
standardized  format.  This  pilot  will  test 
the  data  extract,  validation,  and  load 
procedures  developed  to  populate 
“Janus,”  the  study  data  repository 
component  of  a  common,  standards- 
based  infi'astructure  that  is  being 
developed  jointly  by  the  Food  and  Drug 
Administration  (FDA)  and  the  National 
Cancer  Institute  (NCI)  to  support  the 
exchange  of  clinical  research  data.  The 
pilot  also  will  test  a  new  XML 
(extensible  markup  language)-based 
submission  format  for  standardized 
clinical  study  data.  We  anticipate  that  a 
successful  pilot  will  enable  CDER  to 
routinely  receive,  process,  and  store  all 
standardized  clinical  study  data  in  a 
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data  warehouse  environment  that  will 
enhance  the  center’s  capability  to 
manage  and  review  standardized  study 
data. 

DATES:  Submit  written  or  electronic 
requests  to  participate  in  the  pilot 
project  by  November  17,  2008.  General 
comments  on  the  Janus  operational  pilot 
project  are  welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  to 
participate  and  comments  regarding  this 
pilot  project  to  the  Division  of  Drug 
Information,  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  10903  New  Hampshire 
Ave.,  Bldg.  51,  rm.  2201,  Silver  Spring, 
MD  20993-0002.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobbie  Witczak,  Food  and  Drug 
Administration,  5600  Fishers  Lane 
(HFD-070),  Rockville,  MD  20857,  301- 
796-4126. 

For  specific  questions  regarding 
Voluntary  Genomic  Data  Submissions, 
please  contact:  Federico  Goodsaid,  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave,  Bldg.  51,  rm.  2148 
Silver  Spring,  MD  20903,  301-796-1535 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  an  opportunity  to 
participate  in  a  pilot  project  that 
involves  the  ongoing  development  and 
testing  of  a  repository  for  standardized 
clinical  study  data  (the  Janus  study  data 
warehouse).  This  pilot  will  test  the 
electronic  receipt,  processing,  and 
storage  of  standardized  clinical  study 
data,  including  the  successful  validation 
and  loading  of  data  into  the  Janus  study 
repository  and  subsequent  access  of  that 
data  by  reviewers  using  a  combination 
of  analytical  and  visualization  tools. 

The  Janus  study  data  repository  is  the 
data  warehouse  component  of  a 
common,  standards-based  infrastructure 
that  is  being  developed  jointly  by  FDA 
and  the  NCI  to  support  the  exchange  of 
clinical  research  data.  Janus  is  designed 
to  enhance  the  agency’s  capability  to 
manage  and  review  standardized  study 
data. 

CDER  has  been  accepting  voluntary 
electronic  submissions  of  standardized 
clinical  study  data  since  July  2004, ’ 
Applicants  wishing  to  provide  clinical 
study  data  in  standardized  format  are 
advised  to  follow  the  Study  Data 


'  See  http://www.fda.gOv/bbs/topics/news/2004/ 
NEW01095.html. 


Tabulation  Model  (SDTM)  defined  by 
the  Clinical  Data  Interchange  Standards 
Consortium  (CDISC).  CDISC  is  an  open, 
multidisciplinary,  nonprofit 
organization  that  has  established 
worldwide  industry  standards  to 
support  the  electronic  acquisition, 
exchange,  submission,  and  archiving  of 
clinical  trial  data  and  metadata  for 
medical  and  biopharmaceutical  product 
development  [http://www.cdisc.org). 

Under  current  regulations,  applicants 
are  required  to  provide  case  report 
tabulations  (i.e.,  study  data)  for  certain 
studies  included  in  a  marketing 
application  (see  21  CFR  314.50).  In 
guidance  for  industry  titled  “Providing 
Regulatory  Submissions  in  Electronic 
Format — Human  Pharmaceutical 
Product  Application  and  Related 
Submissions  Using  the  eCTD 
Specifications,”  FDA  makes 
recommendations  about  how  to  submit 
documents  in  electronic  format  for 
investigational  new  drug  (IND) 
applications,  biologic  license 
applications  (BLAs),  and  new  drug 
applications  (NDAs)  using  the  electronic 
common  technical  document  (eCTD) 
specifications.  In  Section  III.E.4  of  that 
guidance,  FDA  refers  to  the  CDISC 
SDTM  as  the  Study  Data  Specification 
for  voluntary  electronic  submission  of 
clinical  study  data. 

In  addition,  FDA  is  planning  to 
amend  the  regulations  governing  the 
format  in  which  clinical  study  data  and 
bioequivalence  data  are  required  to  be 
submitted  for  NDAs,  BLAs,  and 
abbreviated  new  drug  applications 
(ANDAs).^  This  proposal  would  revise 
FDA’s  regulations  to  require  that 
clinical  data  submitted  for  NDAs,  BLAs, 
and  ANDAs,  and  their  supplements  and 
amendments:  (1)  Be  provided  in 
electronic  format  and  (2)  use  a 
standardized  data  structure, 
terminology,  and  code  sets  as  referenced 
in  FDA  guidance  to  enable  efficient  and 
comprehensive  data  review. 

The  Janus  study  data  repository  is 
being  developed  by  FDA  and  NCI 
through  the  Interagency  Oncology  Task 
Force  (lOTF),  which  was  established  in 
2003  to  enable  the  two  organizations  to 
share  knowledge  and  resources  to 
facilitate  the  development  of  new  cancer 
drugs  and  speed  the  development  and 
their  delivery  to  patients.  As  part  of  the 
lOTF  agreement,  FDA  is  working  with 
NCI  to  build  tools  and  an  environment 
that  facilitates  and  streamlines 
electronic  interaction  and  collaboration 


2  See  http://www.reginfo.gov/public/do/ 
eAgendaViewRule?ruleID=279292.  (FDA  has 
verified  the  Web  site  address,  but  FDA  is  not 
responsible  for  any  subsequent  changes  to  the  Web 
site  after  this  document  publishes  in  the  Federal 
Register.) 


among  FDA  and  its  stakeholders  in  the 
regulatory  review  process.  The  Janus 
initiative  is  part  of  a  larger  effort  to 
implement  a  common,  standards-based 
electronic  infrastructure  that  supports 
the  submission,  validation,  data 
warehousing,  access,  and  analysis  of 
structured  scientific  data  to  support 
regulatory  review. 

Phase  1  of  the  Janus  implementation 
effort  was  a  proof  of  concept  pilot  that 
successfully  demonstrated  the  ability  to 
load  SDTM  data  into  Janus,  extract  data 
from  Janus  using  commercial-off-the- 
shelf  (COTS)  query  tools,  and  produce 
data  from  Janus  in  SDTM  format.  Phase 
2  of  this  initiative  involved  ■ 
development  of  an  operational  pilot  that 
includes  a  data  import  and  validation 
facility,  the  integration  of  reviewer  tools 
with  the  Janus  repository,  and  provision 
of  reviewer  access  to  the  data  via 
selected  analytical  and  visualization 
tools.  Validation  criteria  for  processing 
SDTM  submissions  were  developed  for 
use  in  that  pilot  based  on  the  SDTM 
implementation  guide  and  FDA 
business  requirements.  The  SDTM 
validation  specification  for  Janus 
established  the  business  rules  for  error¬ 
checking  functions  that  determine 
whether  SDTM  submission  data  can  be 
loaded  successfully  into  the  Janus 
repository.^ 

CDER  has  received  a  limited  number 
of  SDTM  submissions  since  it  began 
accepting  these  standardized  datasets. 
Our  experience  with  these  submissions 
during  the  phase  2  pilot  has  shown  that 
additional  collaboration  with  sponsors 
will  be  needed  on  the  preparation, 
submission,  and  analysis  of  SDTM 
datasets  to  facilitate  a  common 
understanding  of  the  data  quality 
requirements  that  are  necessary  to 
realize  long-term  benefits  of  an 
integrated  clinical  trials  data  repository. 

As  a  result,  FDA  is  now  announcing 
the  start  of  phase  3  o'f  the  Janus 
operational  pilot,  which  will  enable  a 
wider  stakeholder  community  to 
participate  in  the  Janus  development 
initiative.  The  goals  of  the  phase  3  pilot 
are  as  follows: 

•  Transition  the  phase  2  pilot  to 
operational  production; 

•  Test  the  electronic  processing  of 
standardized  clinical  study  data, 
including  the  successful  validation  and 
loading  of  data  into  the  Janus  study 
repository  and  subsequent  access  to  that 
data  by  reviewers  using  a  combination 
of  analytical  and  visualization  tools; 

•  Test  a  new  XML-based  submission 
format  for  CDISC  content  (CDISC-HL7 


^  See  SDTM  Validation  Specification  1.0,  Nov. 
2007  at  http://www.fda.gov/oc/datacouncil/janus_ 
operational_pilot.html. 
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messages,  see  below)  currently  under 
development: 

•  Extend  the  Janus  logical  data  model 
and  service-oriented  architecture  to 
support  submission  of  CDISC-HL7 
messages; 

•  Integrate  with  NCI’s  Enterprise 
Vocabulary  Service  (EVS); 

•  Test  the  integration  and  analysis  of 
clinical  study  data  stored  in  Janus  with 
pharmacogenomic  data  currently  being 
received  through  the  Voluntary 
Genomic  Data  Submissions  (VGDS) 
program."* 

A  desired  outcome  of  the  phase  3 
pilot  is  a  production  environment  that 
supports  the  routine  processing  and 
management  of  all  structured  clinical 
study  data  provided  in  regulatory 
submissions. 

The  phase  3  operational  pilot  will 
also  test  a  new  submission  format. 
Currently,  SDTM  datasets  are  provided 
in  SAS  transport  format.  FDA 
recognizes  the  limitations  of  the 
outdated  SAS  transport  format  and 
intends  to  transition  towards  a  new, 
more  robust  XML-based  submission 
format.  FDA  is  currently  sponsoring  a 
project  within  HL75  to  develop  a 
standard  XML  exchange  format  (called 
“messages”)  for  standardized  clinical 
study  data  content  as  defined  hy  CDISC. 
This  “CDISC  Content  to  HL7  Message 
Project”  will  enable  the  exchange  of 
clinical  study  data  in  a  standardized 
HL7-XML-hased  format.  We  believe  this 
will  facilitate  loading  study  data  into 
Janus  and  provide  additional  benefits.  A 
successful  phase  3  pilot  will  also  enable 
FDA  to  routinely  accept  HL7-XML- 
based  clinical  study  data  submissions. 

Concurrent  with  the  phase  3  pilot, 
CDER  also  will  be  exploring  ways  to 
integrate  related  data  standards 
initiatives  with  the  Janus  effort.  These 
related  initiatives  include  the 
enhancement  of  the  current  Janus 
logical  model  to  incorporate  preclinical 
and  pharmacogenomics  data  and 
product  safety  data.  Future  efforts  will 
continue  to  focus  on  business 
information  requirements  for  managing 
product  life-cycle  data  across  all  FDA 
regulated  products. 

II.  Pilot  Project  Description 

This  pilot  project  is  part  of  an  ongoing 
effort  to  improve  the  efficiency  of  the 
review  of  study  data  within  CDER.  As 

•  See  http://www.fda.gov/cder/genomics/ 
VGDS.htm. 

5  Health  Level  Seven  in  an  American  Standards 
Institute  (ANSI)-accredited  standards  development 
organization  operating  in  the  health  care  arena.  See 
http://www.hl7.org.  (FDA  has  verified  the  Web  site 
address,  but  FDA  is  not  responsible  for  any 
subsequent  changes  to  the  Web  site  after  this 
document  publishes  in  the  Federal  Register.) 


we  gain  additional  experience  from  this 
pilot,  CDER  expects  to  update  its  study 
data  submission  technical  specifications 
as  part  of  a  continuing  process  to 
improve  the  quality  of  clinical  study 
data  provided  electronically. 

A.  Approach 

CDER  is  seeking  applicants  who  have 
submitted  or  are  planning  to  submit  in 
the  near  future  (i.e.,  within  6  months  of 
publication  of  this  notice)  SDTM  files  in 
a  regulatory  submission  in  accordance 
with  existing  guidance  and  technical 
specifications.  Our  experience  during 
phase  2  has  shown  that  SDTM  files 
routinely  fail  the  Janus  validation 
procedures  and  cannot  be  loaded  into 
Janus  automatically.  Pilot  participants 
should  agree  to  work  closely  with  Janus 
technical  staff  to  review  the  validation 
errors,  correct  them,  and  resubmit  the 
files.  The  ability  to  successfully  load 
data  into  the  Janus  repository  is  an 
important  pilot  milestone.  Experience 
gained  as  a  result  of  working  with 
participating  sponsors  during  this  pilot 
will  help  us  improve  the  validation 
criteria,  which  subsequently  will  help 
improve  the  quality  of  future  study  data 
submissions.  Pilot  participants  will  also 
gain  valuable  experience  in  creating  and 
submitting  quality  standardized  data 
submissions.  Of  particular  interest  are 
pilot  participants  who  are  also  able  to 
provide  pharmacogenomic  data  (i.e., 
VGDS)  with  the  CDISC  data.  This  will 
enable  us  to  test  the  integration  of 
clinical  data  stored  in  Janus  with 
pharmacogenomic  data.  Although  a 
VGDS  is  not  required  to  participate  in 
this  pilot,  it  is  a  desirable  component  of 
the  pilot  and  is  encouraged  whenever 
possible. 

From  this  pool  of  pilot  participants, 
we  are  also  seeking  five  to  eight 
companies  willing  to  supply  study  data 
in  the  new  HL7  XML  format  (in  addition 
to  SDTM  datasets)  for  testing, 
processing,  and  loading  into  Janus.  FDA 
will  provide  some  technical  support 
with  the  new  HL7  XML  format,  such  as 
help  in  understanding  and  interpreting 
the  new  specifications.  Those  who 
participate  in  this  part  of  the  pilot  also 
will  be  provided  secure  access  to  their 
data  in  Janus  so  they  can  test  the 
integrity  of  their  data  within  the  Janus 
environment.  Although  the  SDTM  files 
are  part  of  a  regulatory  submission,  all 
of  the  activities  involved  in  this  pilot 
will  be  conducted  outside  of  a 
regulatory  setting.  That  is,  the  SDTM 
datasets  will  be  reviewed  according  to 
current  review  practices  for  any 
electronic  dataset  submission,  and  pilot 
activities  will  not  impact  the  regulatory 
review  clock,  will  not  affect  or  delay 


reviewability  assessments,  filability 
decisions,  or  any  regulatory  actions. 

B.  How  to  Participate 

Requests  to  participate  in  the  pilot 
project  should  be  submitted  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES).  Requests  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  pilot  enrollment  period 
will  last  6  months  following  publication 
of  this  notice.  The  pilo*  is  expected  to 
last  approximately  1  year,  but  this 
duration  will  be  subject  to  change  as  the 
pilot  progresses.  Updates  to  the  pilot 
will  be  publicly  posted  on  the  FDA 
Janus  Operational  Pilot  Web  page.** 

III.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  pilot  project. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated;  August  8,  2008. 

Jeffrey  Shuren, 

Associate  Comntissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-19197  Filed  8-18-08;  8:45  am] 
BILLING  CODE  41 60-^1 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Request  for  Public  Comment:  30-Day 
Proposed  Information  Collection: 
Behavioral  Health  Preventive  Care 
Assessment  Focus  Group 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  which  requires 
30  days  for  public  comment  on 
proposed  information  collection 
projects,  the  Indian  Health  Service  (IHS) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 

This  proposed  information  collection 
project  was  previously  published  in  the 

®  See  http://www.fda.gov/oc/datacouncil/ 
janus_operational_pilot.html. 
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Federal  Register  {73  FR  23254)  on  April 
29,  2008  and  allowed  60  days  for  public 
comment.  No  public  comment  was 
received  in  response  to  the  notice.  The 
purpose  of  this  notice  is  to  allow  30 
days  for  public  comment  to  be 
submitted  directly  to  OMB. 

Proposed  Collection:  Title:  0917- 
NEW,  “Behavioral  Health  Preventative 
Care  Assessment  Focus  Group.”  Type  of 
Information  Collection  Request:  Three 
year  approval  for  this  new  information 
collection,  0917-NEW,  “Behavioral 
Health  Preventive  Care  Assessment 
Focus  Group  Guide.”  Form  Numbeifs): 
None.  Need  and  Use  of  Information 
Collection:  The  IHS  goal  is  to  raise  the 
health  status  of  the  American  Indian 
and  Alaska  Native  people  to  the  highest 
possible  level  by  providing 
comprehensive  health  care  and 
preventive  health  services.  To  support 
the  IHS  mission,  IHS  uses  the 
Government  Performance  Act  (GPRA)  to 
assess  quality  of  care  among  its  Federal, 
urban,  and  Tribal  health  programs.  The 
IHS  has  been  largely  successful  in 
meeting  GPRA  targets  for  selected 
clinical  performance  measures  at  the 
national  level.  However,  there  is 
significant  variability  in  performance 
among  IHS  and  Tribal  service  units. 

Until  this  time,  IHS  has  not 
undertaken  any  comprehensive  studies 
to  evaluate  the  reasons  for  that 


variability  or  the  factors  that  contribute 
to  high  quality  care  at  the  local  level. 

The  IHS  has  three  GPRA  measures 
relating  to  behavioral  health,  a  high 
priority  for  the  Agency  and  one  of  the 
IHS  Director’s  Initiatives.  This  study 
will  focus  on  these  three  GPRA 
behavioral  health  measures:  Depression 
Screening  in  adults  age  18  and  over, 
Domestic/Intimate  Partner  Violence 
screening  in  women  ages  15—40  and 
Alcohol  Screening  (to  prevent  Fetal 
Alcohol  Syndrome)  in  women  ages 
15-44. 

Tribal  programs  voluntarily  report 
their  GPRA  results  quarterly  and 
annually  for  national  reporting.  GPRA 
data  collected  for  these  three  behavioral 
health  measures  includes:  The  number 
of  patients  eligible  for  a  screening 
(denominator),  number  of  eligible 
patients  who  receive  a  screening 
(numerator),  and  the  resulting  screening 
rate  (percentage).  IHS  has  developed 
methodology  to  identify  superior  and 
poor  performers  on  these  measures  in 
both  Tribal  and  Federal  sites  using  fiscal 
year  2005,  2006,  and  2007  GPRA 
performance  results. 

IHS  will  convene  focus  groups  with 
employees  at  17  of  these  programs 
(7  IHS  and  10  Tribal)  in  order  to  identify 
the  factors  contributing  to  (and  when 
appropriate,  the  barriers  preventing)  the 
provision  of  high  quality  behavioral 


health  care  at  the  local  level.  These 
focus  groups  will  allow  employees  to 
provide  detailed  data  regarding  program 
practices,  screening  and  documentation 
procedures,  initiatives,  resources,  and 
other  factors  relating  to  the  provision  of 
behavioral  health  preventive  care  at 
their  health  program.  A  total  of  two  to 
three  focus  groups,  organized  by 
occupational  specialty,  will  be 
convened  at  each  program. 

Using  the  Chronic  Care  Model  and 
Institute  of  Medicine  recommendations, 
IHS  will  analyze  the  information 
collected  during  these  site  visits,  along 
with  background  information  that  is 
publicly  available  (e.g.,  information 
found  on  clinic  Web  pages)  on  other 
qualitative  and  quantitative  features  of 
individual  programs,  such  as  staffing 
and  funding  levels,  community 
demographics,  and  organizational 
structure,  to  develop  a  behavioral  health 
preventive  care  model  relevant  to  the 
unique  system  of  IHS  delivery.  Affected 
Public:  Individuals.  Type  of 
Respondents:  Tribal  employees  at  Tribal 
health  programs. 

The  table  below  provides:  Types  of 
data  collection  instruments.  Estimated 
number  of  respondents.  Number  of 
responses  per  respondent.  Number  of 
total  annual  responses.  Average  burden 
hour  per  response,  and  Total  annual 
burden  hour(s). 


Data  collection  instrument(s) 

Number  of 
respondents 

Responses 

per 

respondent 

Total  annual 
response 

Burden  hour 
per  response 

Annual  burden 
hours 

Administrators/Supervisor  Focus  Group  Guide . 

30 

1 

30 

2 

60 

Provider  Focus  Group  Guide . 

30 

1 

30 

2 

60 

Behavioral  Health  Provider  Focus  Group  Guide  . 

15 

1 

15 

2 

30 

Data  Entry  Focus  Group  Guide  . 

15 

1 

15 

2 

30 

Total  . 

90 

180 

There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Your  written 
comments  and/or  suggestions  are 
invited  on  one  or  more  of  the  following 
points:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function:  (b)  whether  the 
agency  processes  the  information 
collected  in  a  useful  and  timely  fashion; 
(c)  the  accuracy  of  public  burden 
estimate  (the  estimated  amount  of  time 
needed  for  individual  respondents  to 
provide  the  requested  information);  (d) 
whether  the  methodology  and 
assumptions  used  to  determine  the 
estimates  are  logical;  (e)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  being  collected;  and 
(f)  ways  to  minimize  the  public  burden 


through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Send  your 
written  comments  emd  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  to:  Office  of  Management  and 
Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  IHS. 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  the  data  collection  instrument(s)  and/ 
or  instruction(s)  contact:  Ms.  Janet 
Ingersoll,  Acting  IHS  Reports  Clearance 
Officer,  12300  Twinbrook  Parkway, 


Suite  450,  Rockville,  MD  20852-1601; 
call  non-toll-free  (301)  443-1116;  send 
via  facsimile  to  (301)  443-2316;  or  send 
your  e-mail  requests,  comments,  and 
return  address  to: 

JanetIngersoIl@ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  August  11,  2008. 

Robert  G.  McSwain, 

Director,  Indian  Health  Service. 

[FR  Doc.  E8-19050  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4165-16-M 
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DEPARTMENT  OF  HEALTH  AND  *  '  ' 

HUMAN  SERVICES 

Indian  Health  Service 

Request  for  Public  Comment:  30-Day 
Proposed  Information  Collection: 

Indian  Health  Service  Loan  Repayment 
Program 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperworlc 
Reduction  Act  of  1995  which  requires 
30  days  for  public  comment  on 
proposed  information  collection 
projects,  the  Indian  Health  Service  (IHS) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 

This  proposed  information  collection 
project  was  previously  published  in  the 
Federal  Register  (73  FR  29520)  on  May 
21,  2008  and  allowed  60  days  for  public 
comment.  No  public  comment  was 
received  in  response  to  the  notice.  The 
purpose  of  this  notice  is  to  allow  30 
days  for  public  comment  to  be 
submitted  directly  to  OMB. 


Proposed  Collection;  Title:  0917-  ‘ 
0014,  “Indian  Health  Service  Loan 
Repayment  Program.”  Type  of 
Information  Collection  Request: 
Extension,  without  revision,  of  currently 
approved  information  collection,  0917- 
0014,  “Indian  Health  Service  Loan 
Repayment  Program.”  Form  Numbeifs): 
The  IHS  Loan  Repayment  Program 
Information  Booklet  contains  the 
instructions  and  the  application 
formats.  Need  and  Use  of  Information 
Collection:  The  IHS  Loan  Repayment 
Program  (LRP)  identifies  health 
professionals  with  pre-existing  financial 
obligations  for  education  expenses  that 
meet  program  criteria  and  who  are 
qualified  and  willing  to  serve  at,  often 
remote,  IHS  health  care  facilities.  Under 
the  program,  eligible  health 
professionals  sign  a  contract  under 
which  the  IHS  agrees  to  repay  peut  or  all 
of  their  indebtedness  for  professional 
training  education.  In  exchange,  the 
health  professionals  agree  to  serve  for  a 
specified  period  of  time  in  IHS  health 
care  facilities.  This  program  is  necessary 
to  augment  the  critically  low  health 
professional  staff  at  IHS  health  care 
facilities. 


f  Any  health  professional  wishing  to 
have  their  health  education  loans 
repaid,  may  apply  to  the  IHS  Loan 
Repayment  Program.  A  two-year 
contract  obligation  is  signed  by  both 
parties,  and  the  individual  agrees  to 
work  at  an  IHS  location  and  provide 
health  services  to  Native  American  and 
Alaska  Native  individuals. 

The  information  collected  from 
individuals  is  analyzed  and  a  score  is 
given  to  each  applicant.  This  score  will 
determine  which  applicants  will  be 
awarded  each  fiscal  year.  The 
administrative  scoring  system  assigns  a 
score  to  the  geographic  location 
according  to  vacancy  rates  for  that  fiscal 
year  and  also  considers  whether  the 
location  is  in  an  isolated  area.  When  an 
applicant  takes  employment  at  a 
location,  they  in  turn  “pick-up”  the 
score  of  that  location.  Affected  Public: 
Individuals  and  households.  Type  of 
Respondents:  Individuals. 

The  table  below  provides:  Types  of 
data  collection  instruments.  Estimated 
number  of  respondents.  Number  of 
responses  per  respondent.  Annual 
number  of  responses.  Average  burden 
hour  per  response,  and  Total  annual 
burden  hour(s). 


Estimated  Burden  Hours 


Data  collection  instrument 

Estimated 
number  of  i 
respondents 

Responses 

per 

respondent 

Average  j 
burden  hour  | 
per  response  1 

Total  annual 
burden  hours 

Section  1  . 

510 

1 

18/60  1 

153.0 

Section  II  . . . '. . 

510 

1 

30/60  j 

255.0 

Section  III  . . ; . 

510 

4 

15/60  1 

128.0 

Contract  . 

510 

1 

20/60 

170.0 

Affidavit  . 

510 

1 

10/60 

85.0 

Lender’s  Certification  . 

2,000 

15/60 

500.0 

Total . p. . 

■  -J 

4,550 

1,291.0 

There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Your  written 
comments  and/or  suggestions  are 
invited  on  one  or  more  of  the  following 
points:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function;  (b)  whether  the 
agency  processes  the  information 
collected  in  a  useful  and  timely  fashion; 
(c)  the  accuracy  of  the  public  burden 
estimate  (the  estimated  amount  of  time 
needed  for  individual  respondents  to 
provide  the  requested  information);  (d) 
whether  the  methodology  and 
assumptions  used  to  determine  the 
estimates  are  logical;  (e)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  being  collected;  and 
(f)  ways  to  minimize  the  public  burden 


through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Send  your 
written  comments  and  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  to:  Office  of  Management  and 
Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  IHS.  To 
request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  the  data  collection  instrument(s)  and/ 
or  instruction(s)  contact:  Ms.  Janet 
Ingersoll,  Acting  IHS  Reports  Clearance 
Officer,  12300  Twinbrook  Parkway, 


Suite  450,  Rockville,  MD  20852-1601; 
call  non-toll  free  (301)  443-6177;  send 
via  facsimile  to  (301)  443-2316;  or  send 
your  e-mail  requests,  comments,  and 
return  address  to: 
Janet.IngersoII@ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated;  August  11,  2008. 

Robert  G.  McSwain, 

Director,  Indian  Health  Service. 

[FR  Doc.  E8-19053  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4165-16-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

tFWS-R6-R-2008-N0059;  60138-1265- 
6CCP-S3] 

Draft  Comprehensive  Conservation 
Plan  for  Nine  Wetland  Management 
Districts,  North  Dakota 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  announce  that 
our  Draft  Comprehensive  Conservation 
Plan  (CCP)  and  Environmental 
Assessment  (EA)  for  the  nine  Wetland 
Management  Districts  (Districts)  is 
available.  The  nine  Districts  include 
Arrowwood,  Audubon,  Chase  Lake, 
Crosby,  Devils  Lake,  J.  Clark  Salyer, 

Kulm,  Lostwood,  and  Valley  City 
Districts,  located  throughout  the  State  of 
North  Dakota.  This  Draft  CCP/EA 
describes  how  the  Service  intends  to 
manage  these  Districts  for  the  next  1 5 
years. 

DATES:  To  ensure  consideration,  we 
must  receive  your  written  comments  on 
the  draft  CCP/EA  by  September  18, 

2008. 

ADDRESSES:  Please  provide  written 
comments  to  John  Esperance,  Planning 
Team  Leader,  Division  of  Refuge 
Planning,  Branch  of  Comprehensive 
Conservation  Planning,  Mountain- 
Prairie  Region,  P.O.  Box  25486,  Denver 
Federal  Center,  Denver,  Colorado 
80225-0486;  via  facsimile  at  303-236- 
4792;  or  electronically  to 
fohn_Esperance@fws.gov.  A  copy  of  the 
CCP/EA  may  be  obtained  by  writing  to 
U.S.  Fish  and  Wildlife  Ser\'ice,  Division 
of  Refuge  Planning,  134  Union 
Boulevard,  Suite  300,  Lakewood, 
Colorado  80228;  or  by  download  from 
http://mountain-prairie.fws.gov/ 
planning. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Esperance,  303-236-4369  (phone);  303- 
236-4792  (fax);  or 
John_Esperance@fws.gov  [e-mail). 
SUPPLEMENTARY  INFORMATION:  The 
wetland  management  districts  provide 
oversight  for  the  U.S.  Fish  and  Wildlife 
Service’s  small  wetlands  acquisition 
programs,  that  from  receipts  from  Duck 
Stamp  funds,  acquire  habitat  under  the 
provisions  of  the  Migratory  Bird  Treaty 
Act.  The  nine  districts  manage  1,208 
waterfowl  production  areas  (232,509 
acres),  tens  of  thousands  of  conservation 
easements,  and  50  wildlife  development 
areas  (18,540  acres)  in  34  counties  in 
North  Dakota.  These  district  lands 
(totaling  1,125,100  acres)  are  part  of  the 


National  Wildlife  Refuge  System,  a 
network  of  lands  set  aside  to  conserve 
fish  and  wildlife  and  their  habitat. 

This  draft  CCP/EA  identifies  and 
evaluates  three  alternatives  for 
managing  the  districts  for  the  next  15 
years.  Alternative  A,  funding,  staff 
levels,  and  management  activities  at  the 
districts  would  not  change.  Programs 
would  follow  the  same  direction, 
emphasis,  and  intensity  as  they  do  at 
present.  The  Service  would  prioritize 
management  of  wildlife  habitat  and 
associated  species  at  the  districts’  WPA's 
into  high,  medium,  and  low  areas.  Only 
high-priority  WPAs  receive  consistent 
management.  District  staffs  conduct 
limited,  issue-driven  research  and 
limited  monitoring  and  inventory  of 
birds  and  vegetation. 

The  district  staffs  monitor  all 
conservation  easements  and  high- 
priority  easement  violations  are 
consistently  enforced.  On  a  multiyear 
rotation  among  districts,  the  staffs 
conduct  public  use  events  and 
workshops  with  such  groups  as  school 
districts,  youth  groups,  and 
conservation  groups. 

Alternative  B,  the  Service’s  proposed 
action,  wildlife  habitat  management 
would  enhance  wetlands  and  uplands, 
where  warranted,  on  district  lands. 
Management  objectives  for  habitat  types 
would  be  based  on  the  habitat 
preferences  of  groups  of  target  species 
such  as  waterfowl,  migratory  shorebirds, 
grassland  birds,  and  threatened  and 
endangered  species.  District  staff  would 
focus  on  high-priority  tracts  and 
medium-priority  tracts.  The  di.strict  staff 
would  carry  out  compatible  techniques, 
such  as  nest  boxes  for  waterfowl,  to 
enhance  production  of  targeted 
migratory  bird  populations.  The  district 
staff  would  maintain  existing 
environmental  education  and  visitor 
services  programs,  with  additional 
waterfowl  emphases.  The  Service 
proposes,  at  a  future  date,  (1)  one  new 
administration  and  visitor  center  facility 
each  for  Audubon  and  Kulm  wetland 
management  districts,  and  (2)  one  new 
visitor  contact  station  each  for 
Lostwood,  Valley  City,  and  Arrow'wood 
wetland  management  districts. 

Alternative  C,  management  by  the 
district  staff  would  be  more  intensive 
and  widespread,  targeting  native  prairie 
and  wetland  habitat.  As  a  priority, 
district  staff  would  seek  out  restoration 
projects  that  expand  and  return  native 
grasslands  to  quality  native  prairie.  This 
alternative  would  have  potential  for 
additional  management  options  that 
address  habitat  requirements  and  needs 
of  specific  groups  of  water-dependent 
birds  such  as  waterfowl  and  shorebirds. 
The  staff  would  develop  new 


environmental  education  and  visitor 
services  programs.  The  Service 
proposes,  at  a  future  date,  (1)  one  new 
administration  and  visitor  center  facility 
each  for  Audubon  and  Kulm  wetland 
management  districts,  and  (2)  one  new 
visitor  contact  station  each  for 
Lostwood,  Valley  City,  and  Arrowwood 
wetland  management  districts. 

Opportunity  for  public  input  will  be 
provided  by  the  Service.  All  public 
comment  information  provided 
voluntarily  by  mail,  by  phone,  or  at 
meetings  (e.g.,  names,  addresses,  letters 
of  comment,  input  recorded  during 
meetings)  becomes  part  of  the  official 
public  record.  If  requested  under  the 
Freedom  of  Information  Act  by  a  private 
citizen  or  organization,  the  Service  may 
provide  copies  of  such  information.  The 
environmental  review  of  this  project 
will  be  conducted  in  accordance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.);  NEPA  Regulations  (40  CFR  parts 
1500-1508);  other  appropriate  Federal 
laws  and  regulations;  Executive  Order 
12996;  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997;  and 
Service  policies  and  procedures  for 
compliance  with  those  laws  and 
regulations. 

Dated;  August  13,  2008. 

David  Lucas, 

Acting  Regional  Director. 

[FR  Doc.  E8-19145  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Geological  Survey 

Agency  Information  Collection: 
Comment  Request 

AGENCY:  United  States  Geological 
Survey  (USGS),  Interior. 

ACTION:  Notice  of  a  new  collection. 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifying  the  public  that 
we  will  submit  to  OMB  a  new 
information  collection  request  (ICR)  for 
approval  of  the  paperwork  requirements 
for  the  National  Cooperative  Geologic 
Mapping  Program — EDMAP  (NCGMP- 
EDMAP).  This  notice  provides  the 
public  an  opportunity  to  comment  on 
the  paperwork  burden  of  this  collection. 
DATES:  You  must  submit  comment  on  or 
before  September  18,  2008. 

ADDRESSES:  Send  your  comments  to  the 
IC  to  Phadrea  Ponds,  Information 
Collections  Clearance  Officer,  U.S. 
Geological  Survey,  2150— C  Center 
Avenue,  Fort  Collins,  CO  80525  (mail); 
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(970)  226-9230  (fax);  or  ' 
pponds@usgs.gov  (e-mail).  Please 
reference  Information  Collection  1028- 
NEW,  NCGMP-EDMAP. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Orndorff,  Associate  Progreim 
Coordinator  (STATEMAP  and  EDMAP), 
National  Cooperative  Geological 
Mapping  Program  USGS  Geological 
Survey,  12201  Sunrise  Valley  Drive,  MS 
908  (mail);  at  703-648-4316 
(telephone);  or  rorndorff@usgs.gov 
(e-mail). 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Cooperative  Geologic 
Mapping  Program — EDMAP  (NCGMP- 
EDMAP) 

OMB  Control  Number:  1028-new 

Abstract:  EDMAP  is  the  component  of 
the  NCGMP  that  trains  the  next 
generation  of  geologic  mappers.  The 
NCGMP  allocates  funds  to  colleges  and 
universities  in  the  United  States  and 
Puerto  Rico  through  an  annual 
competitive  grant  process.  Every  Federal 
dollar  that  is  awarded  is  matched  with 
university  funds.  Geology  professors, 
who  are  skilled  in  geologic  mapping, 
request  EDMAP  funding  to  support 
undergraduate  and  graduate  students  at 
their  college  or  university  in  a  one-year 
mentored  geologic  mapping  project  that 
focuses  on  a  specific  geographic  area. 

Since  1996,  more  than  $4  million 
from  the  NCGMP  has  supported 
geologic  mapping  efforts  of  more  than 
600  students  working  with  more  than 
214  professors  at  131  universities  in  44 
states,  the  District  of  Columbia,  and 
Puerto  Rico.  Funds  for  graduate  projects 
are  limited  to  $15,000  with 
undergraduate  project  funds  limited  to 
$7,500.  These  funds  are  used  to  cover 
field  expenses  and  map  production,  but 
not  faculty  salaries.  The  college  or 
university  matches  the  EDMAP  funding. 

The  authority  for  the  program  is  listed 
in  the  National  Geologic  Mapping  Act 
(Public  Law  106-148). 

We  will.protect  information  from 
respondents  considered  proprietary 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  Part  2),  and  under 
regulations  at  30  CFR  250.197,  “Data 
and  information  to  be  made  available  to 
the  public  or  for  limited  inspection.” 
Responses  are  voluntary.  No  questions 
of  a  “sensitive”  nature  are  asked. 

Frequency  of  Collection:  Annually. 

Respondent’s  Obligation:  Voluntary 
(necessary  to  receive  benefits). 

Estimated  Number  and  Description  of 
Respondents:  Approximately  60 
University/College  Professors  or  faculty 
advisors  annually. 

Annual  Burden  Hours:  1,100  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour”  Burden:  We 


expect  to  receive  approximately  55 
applications,  taking  each  applicant 
approximately  20  hours  to  complete, 
totaling  1,100  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  “Non-Hour  Cost”:  We 
have  not  identified  any  “non-hour  cost” 
burdens  associated  with  this  collection 
of  information. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.  )  provides  that 
an  agency  may  not  conduct  or  sponsor 
and  you  are  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A)  (44 
U.S.C.  3501,  et  seq. )  requires  each 
agency  “  *  *  *  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information*  *  *”  Agencies  must 
specifically  solicit  comments.  We  invite 
comments  concerning  this  information 
collection  on: 

(1)  Whether  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  practical  utility: 

(2)  the  accuracy  of  our  estimate  of  the 
burden  for  this  collection  of 
information; 

(3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and 

(4)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents.. 

Please  note  that  the  comments 
submitted  in  response  to  this  notice  are 
a  matter  of  public  record.  Before 
including  your  address,  phone  number, 
e-mail  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment,  including  your 
personal  identifying  information,  may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  OMB  in  your 
comment  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  it  will 
be  done.  To  comply  with  the  public 
process,  we  publish  this  Federal 
Register  notice  antiouncing  that  we  will 
submit  this  ICR  to  OMB  for  approval. 
The  notice  provided  the  required  60  day 
public  comment  period. 

USGS  Information  Collection 
Clearance  Officer:  Phadrea  D.  Ponds 
970-226-9445. 


Dated;  Au^st  13,'2008.  ' 

Randall  OmdorfF, 

Associate  Program  Coordinator,  National 
Cooperative  Geographic  Program. 

[FR  Doc.  E8-19148  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4311-AM-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[F-21 870-2,  F-21 870-3,  F-21 870-5,  F- 
21870-25;  AK-964-1410-KC-P] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  the 
surface  and  subsurface  estates  in  certain 
lands  for  conveyance  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act 
will  be  issued  to  NANA  Regional 
Corporation,  Inc.  The  lands  are  in  the 
vicinity  of  Deering  and  Buckland, 
Alaska,  and  are  located  in: 

Kateel  River  Meridian,  Alaska 
T.  6N.,R.  12  W., 

Secs.  1  to  36,  inclusive. 

Containing  approximately  22,613  acres. 

T.  6N.,R.  18  W., 

Secs.  1  to  14,  inclusive; 

Secs.  16,  17,  and  18; 

Secs.  23  to  26,  inclusive; 

Secs.  31,  32,  35,  and  36. 

Containing  approximately  15,918  acres. 

T.  6N.,R.  20  W., 

Secs.  2  to  5,  inclusive; 

Secs.  8  to  17,  inclusive; 

Secs.  20  to  36,  inclusive. 

Containing  approximately  19,810  acres. 

T.  7N.,R.  21  W., 

Secs.  1  and  2; 

Secs.  4  to  7,  inclusive; 

Secs.  11  to  15,  inclusive; 

Secs.  19  to  23,  inclusive; 

Secs.  26  to  34,  inclusive. 

Containing  approximately  15,840  acres. 
Aggregating  approximately  74,181  acres. 

Notice  of  the  decision  will  also  be 
published  four  times  in  the  Arctic 
Sounder. 

dates:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  September 
18,  2008  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  ft'om  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
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CFR  Part  4,' Subpart  E.^hall  be'deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from: 

Bureau  of  Land  Management,  Alaska 
State  Office,  222  West  Seventh  Avenue, 
#13,  Anchorage,  Alaska  99513-7504. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Bureau  of  Land  Management  by  phone 
at  907-271-5960,  or  by  e-mail  at 
ak.blm.conveyance@ak.blm.gov.  Persons 
who  use  a  telecommunication  device 
(TTD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  the  Bureau  of  Land 
Management. 

Hillary  Woods, 

Land  Law  Examiner,  Land  Transfer 
Adjudication  I. 

[FR  Doc.  E8-19144  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

•  tAZ-91 0-0777-XP-241  A] 

State  of  Arizona  Resource  Advisory 
Councii  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Arizona  Resource 
Advisory  Council  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  the  Federal  Advisory 
Committee  Act  of  1972,  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Arizona 
Resource  Advisory  Council  (RAC),  will 
meet  on  September  18,  2008,  in 
Phoenix,  Arizona,  at  the  BLM  National 
Training  Center  located  at  9828  North 
31st  Avenue  in  Phoenix  from  8  a.m. 
until  4:30  p.m.  Morning  agenda  items 
include:  Review  and  approval  of  the 
March  6,  and  June  19,  2008,  meeting 
minutes  for  RAC  and  Recreation 
Resource  Advisory  Council  (RRAC) 
business;  BLM  State  Director’s  update 
on  statewide  issues;  Update  on  Solar 
Energy  Rights-of-Way  Application  and 
Processing;  Presentation  on  OHV 
Ambassadors  Program;  RAC  questions 
on  BLM  Field  Managers  Rangeland 
Resource  Team  proposals;  and,  reports 
by  RAC  working  groups.  A  public 
comment  period  will  be  provided  at 
11:30  a.m.  on  September  18,  2008,  for 
any  interested  publics  who  wish  to 
address  the  Council  on  BLM  programs 
and  business. 

Under  the  Federal  Lands  Recreation 
Enhancement  Act,  the  RAC  has  been 


designated  as  the  RRAC,  and  has  the 
authority  to  review  all  BLM  and  Forest 
Service  (FS)  recreation  fee  proposals  in 
Arizona.  The  afternoon  meeting  agenda 
on  September  18,  will  include  review 
and  discussion  of  the  Recreation 
Enhancement  Act  (REA)  Working  Group 
Report,  REA  Work  Group  meeting 
schedule  and  future  BLM/FS  recreation 
fee  proposals.  In  addition,  the  following 
BLM  and  FS  fee  proposals  will  be 
discussed: 

(1)  Paria  Canyon/Coyote  Buttes 
Recreation  Area  (BLM  Arizona  Strip 
District) — The  BLM  proposes  to  increase 
the  Paria  day-use  permit  fee  from  $5  per 
person  to  $6  per  person,  and  increase 
the  Coyote  Buttes  North  day-use  permit 
fee  from  $5  per  person  to  $7  per  person. 
Implementation  of  these  new  fees  is 
proposed  to  begin  October  1,  2008. 

Funds  generated  through  recreation  fees 
will  be  used  for  the  continued  operation 
and  maintenance  of  Paria  Canyon/ 

Coyote  Buttes  Recreation  Area. 

(2)  Half  Moon  Ranch  and  Shaw  House 
(Coronado  National  Forest) — The  FS  is 
proposing  to  include  the  Half  Moon 
Ranch  and  the  Shaw  House  in  the 
“Rooms  with  a  View”  Arizona  Cabin 
Rental  Program.  The  proposed  new  fee 
increase  of  $150.00  would  include  one 
night’s  rental  at  each  house.  Both 
houses  are  located  approximately  10 
miles  east  of  Sunsites,  Arizona,  and  can 
accommodate  up  to  10  people  and  6 
horses.  Rental  of  these  houses  and  other 
facilities  within  the  Arizona  National 
Forest  has  shown  that  the  public 
appreciates  and  enjoys  tbe  availability 
of  historic  rental  facilities.  Funds  from 
the  rentals  will  be  used  for  the 
continued  operation  and  maintenance  of 
the  Half  Moon  Ranch  and  the  Shaw 
House. 

(3)  Apache  Maid  Cabin  (Coconino 
National  Forest) — The  FS  proposes  to 
make  the  historic  Apache  Maid  Cabin 
available  to  the  public  as  an  overnight 
rental.  The  Apache  Maid  Cabin  has 
served  numerous  functions  ranging  from 
a  summer  ranch  headquarters  to  a  Forest 
Service  Ranger  Station.  The  cabin  has 
two  bedrooms  and  a  kitchen,  an  exterior 
vault  toilet,  a  propane  stove,  and 
propane  lighting.  The  cabin  will 
accommodate  a  maximum  of  six  people 
at  a  fee  of  $75/night. 

(4)  Prescott  National  Forestwide  Fee 
Proposal  (Prescott  National  Forest) — 
The  FS  proposes  to  increase  fees  at 
campgrounds  from  $6-15  to  $10-18  and 
day-use  sites  from  $2-3  to  $5.  Fee 
changes  would  begin  in  2009  and  would 
remain  the  same  for  the  next  five  years. 
The  forest  is  also  proposing  to 
discontinue  fee  collection  at  one 
campground  and  one-day  use  site. 
Additional  components  of  the  proposal 


include:  (a)  Camping  fees  would  also 
include  access  to  day-use  sites  across 
the  Forest;  (b)  group  sites  would  have 
two  fee  ranges;  1-50  people  and  51-100 
people;  (c)  annual  passes  would  remain 
at  the  current  price  of  $40;  however 
second  vehicle  annual  passes  in  the 
same  family  would  increase  from  $5  to 
$10;  (d)  an  extra  vehicle  charge  of  $5 
would  apply  to  single  (up  to  1  vehicle, 

5  people)  and  double  (2  vehicles,  10 
people)  campsites.  RVs  towing  a  car 
count  as  one  vehicle;  and  (e) 

Wednesday  would  remain  a  free  day  at 
day  use  sites. 

Following  the  BLM/FS  proposals,  the 
RRAC  will  open  the  meeting  to  public 
comments  on  the  fee  proposals.  After 
completing  their  RRAC  business,  the 
BLM  RAC  will  provide 
recommendations  to  the  RAC 
Designated  Federal  Official  on  the  fee 
proposal  and  discuss  future  RAC 
meetings  and  locations. 

DATES:  Effective  Date:  September  18, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Stevens,  Bureau  of  Land 
Management,  Arizona  State  Office,  One 
North  Central  Avenue,  Suite  800, 
Phoenix,  Arizona  85004—4427,  602- 
417-9504. 

Julie  Decker, 

Acting  State  Director. 

[FR  Doc.  E8-19150  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-920-1 430-FR;  WYW-1 71 1 84] 

Notice  of  Realty  Action:  Recreation 
and  Pubiic  Purposes  Act  Classification 
of  Public  Lands  in  Lincoin  County,  WY 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  examined  and 
found  suitable  for  classification  for  lease 
and  conveyance  under  the  provisions  of 
the  Recreation  and  Public  Purposes 
(R&PP)  Act,  as  amended,  approximately 
40.00  acres  of  public  land  in  Lincoln 
County,  Wyoming.  The  Town  of  Star 
Valley  Ranch  proposes  to  use  the  land 
for  municipal  and  recreation  purposes. 
DATE:  Interested  parties  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  lands 
until  October  2,  2008. 

ADDRESSES:  Send  written  comments  to 
the  Field  Manager,  Kemmerer  Field 
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Office,  312  Highway  189  North, 
Kemmerer,  Wyoming  83101. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Christensen,  Field  Manager,  Bureau  of 
Land  Managemenl,  Kemmerer  Field 
Office,  at  (307)  828-4502. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  7  of  the  Taylor 
Grazing  Act,  (43  U.S.C.  315f),  and 
Executive  Order  No.  6910,  the  following 
described  public  land  in  Lincoln 
County,  Wyoming,  has  been  examined 
and  found  suitable  for  classification  for 
lease  and  conveyance  under  the 
provisions  of  the  R&PP  Act,  as 
amended,  (43  U.S.C.  869  et  seq.): 

Sixth  Principal  Meridian,  Wyoming 

T.  34  N.,  R.  118  W., 

Sec.  6,  SEV4NEV4. 

The  land  described  contains  40.00  acres, 
more  or  less.. 

In  accordance  with  the  R&PP  Act,  the 
Town  of  Star  Valley  Ranch  filed  an 
application  for  the  above-described 
40.00  acres  of  public  land  to  be 
developed  for  municipal  facilities  and 
recreational  activities.  The  municipal 
facilities  include  town  offices  and  a 
maintenance  building,  equipment 
storage  shed  building,  and  parking 
areas.  The  recreation  facilities  include 
walking/bicycle  pathways,  sheltered 
picnic  tables,  health  and  fitness  stations, 
and  flora  and  fauna  viewing  areas. 
Additional  detailed  information 
pertaining  to  this  application,  plan  of 
development,  and  site  plan  is  in  case 
file  WYW-171184,  located  in  the  BLM 
Kemmerer  Field  Office  at  the  above 
address. 

The  land  is  not  needed  for  any 
Federal  purpose.  The  lease  and 
conveyance  is  consistent  with  the 
Kemmerer  Resource  Management  Plan 
dated  April  29,  1986,  and  would  be  in 
the  public  interest.  The  patent,  when 
issued,  will  be  subject  to  the  provisions 
of  the  R&PP  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 

1890  (43  U.S.C.  945);  and 

2.  All  minerals,  together  with  the  right 
to  prospect  for,  mine,  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

The  patent  will  be  subject  to  all  valid 
existing  rights  documented  on  the 
official  public  land  records  at  the  time 
of  patent  issuance. 

On  August  18,  2008,  the  land 
described  above  will  be  segregated  from 
all  other  forms  of  appropriation  under 


the  public  land  laws,  including  the 
general  mining  laws,  except  for 
conveyance  under  the  R&PP  Act,  leasing 
under  the  mineral  leasing  laws,  and 
disposals  under  the  mineral  material 
disposal  laws. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  municipal 
and  recreation  uses.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  \vhether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision  to  convey  under  the  R&PP 
Act,  or  any  other  factor  not  directly 
related  to  the  suitability  of  the  land  for 
R&PP  use. 

Confidentiality  of  Comments:  Before 
including  your  address,  phone  number, 
e-mail  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
Ccmnot  guarantee  that  we  will  be  able  to 
do  so.  Only  written  comments 
submitted  by  postal  service  or  overnight 
mail  to  the  Field  Manager — BLM 
Kemmerer  Field  Office  will  be 
considered  properly  filed.  Electronic 
mail,  facsimile  or  telephone  comments 
will  not  be  considered  properly  filed. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  notice  will  become  effective 
October  17,  2008.  The  lands  will  not  be 
available  for  lease  or  conveyance  until 
after  the  classification  becomes 
effective. 

Authority:  43  CFR  2740. 

Dated:  August  4,  2008. 

Nancy  Baker, 

Acting  Field  Manager. 

[FR  Doc.  E8-19170  Filed  8-18-08;  8:45  am) 
BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  a  Special 
Resource  Study  of  the  River  Raisin 
Battlefieid  in  Monroe,  Mi 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
Special  Resource  Study  of  the  River 
Raisin  Battlefield  in  Monroe,  Michigan. 
This  study  will  be  accompanied  by 
either  an  Environmental  Impact 
Statement  or  an  Environmental 
Assessment. 


SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C)),  the 
National  Park  Service  (NPS)  is 
announcing  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  Special  Resource  Study  (SRS)  of 
the  River  Raisin  Battlefield.  Public  Law 
109-429,  passed  on  December  20,  2006, 
directed  the  Secretary  of  the  Interior  to 
conduct  an  SRS  of  sites  in  Monroe 
County,  Michigan,  relating  to  the  Battles 
of  the  River  Raisin  on  January  18  and 
22, 1813,  and  their  aftermath. 

To  facilitate  sound  planning  and 
environmental  assessment,  the  NPS 
intends  to  gather  information  necessary 
for  the  preparation  of  an  BIS  and  obtain 
suggestions  and  information  from  other 
Agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  515. 
Comments  and  participation  in  this 
scoping  process  are  invited. 
Participation  in  the  planning  process 
will  be  encouraged  and  facilitated  by 
various  means,  including  newsletters 
and  open  house  meetings.  The  NPS  will 
conduct  public  scoping  meetings  to 
explain  the  planning  process  and  to 
solicit  opinions  about  issues  to  address 
in  the  SRS/EIS.  Notification  of  all  such 
meetings  will  be  announced  in  the  local 
press  and  in  the  NPS  newsletters.  Based 
on  the  information  received  during 
scoping,  and  the  development  of 
preliminary  alternatives  and  impact 
analysis,  the  NPS  may  decide  that  an 
environmental  assessment  would  better 
suit  the  process.  The  NPS  would 
announce  that  decision  publicly. 
ADDRESSES:  Additionally,  if  you  wish  to 
comment  on  any  issues  associated  with 
the  SRS,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  or  hand-deliver 
comments  to  Ruth  Heikkinen,  Project 
Manager  for  the  River  Raisin  Special 
Resource  Study,  National  Park  Service 
Midwest  Regional  Office,  601  Riverfront 
Drive,  Omaha,  Nebraska  68102-4226. 
You  may  provide  comments 
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electronically  by  entering  them  into  the 
NFS’s  Planning,  Environment  and 
Public  Comment  Web  site  (http:// 
parkplanning.nps.gov).  Information  will 
be  available  for  public  review  and 
comment  from  the  Midwest  Regional 
Office  of  the  NPS  at  the  above  address. 

Requests  to  be  added  to  the  project 
mailing  list  should  also  be  sent  to  Ruth 
Heikkinen,  Project  Manager  for  the 
River  Raisin  Special  Resource  Study,  at 
the  above  address  or  e-mailed  to 
R  u  th_Heikkinen  @nps.gov. 

Before  including  your  address, 
telephone  number,  e-mail  address,  or 
other:  personal  identifying  information 
in  your  comments,  you  should  be  awai'e 
that  your  entire  comment  (including 
yom  personal  identifying  information) 
may  be  made  publicly  available  at  any 
time.  While  you  can  ask  us  in  your 
comments  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  we 
will  be  able  to  do  so.  We  will  make  all 
submissions  from  organizations  or 
businesses,  from  individuals  identifying 
themselves  as  representatives  or 
officials,  or  organizations  or  businesses 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Heikkinen,  Project  Manager  for  the 
River  Raisin  Special  Resource  Study, 
National  Park  Service  Midwest  Regional 
Offices,  601  Riverfront  Drive,  Omaha, 
Nebraska  68102-4226,  at  telephone 
402-661-1846. 

SUPPLEMENTARY  INFORMATION:  The  NPS 

is  conducting  this  study  in  response  to 
Public  Law  109-249  which  required  a 
determination  of  the  national 
significance  of  sites  related  to  the  battles 
of  the  River  Raisin  as  well  as  the 
suitability  and  feasibility  of  including 
them  in  the  National  Park  System. 

The  significemce  of  the  River  Raisin 
Battlefield  derives  from  events  early 
inl813  when,  angry  at  the  American 
surrender  of  Detroit  to  the  British  in 
August  of  1812,  militia  from  Kentucky 
marched  to  Frenchtown  (today,  Monroe) 
on  the  River  Raisin  south  of  Detroit.  The 
town  was  occupied  by  predominantly 
French-Canadians  who,  threatened  by 
the  British,  had  asked  for  military 
protection.  On  January  18, 1813,  667 
Kentuckians  successfully  defended 
Frenchtown  against  a  much  smaller 
force  of  Canadian  militia  and  Indians. 
Four  days  later,  a  British  and  Indian 
force  launched  a  counterattack  on  the 
Kentuckians,  together  with  a  force  of 
250  American  regulars  who  had  joined 
them,  and  inflicted  tremendous  harm. 

At  the  end  of  the  battle,  American 
casualties  totaled  220  killed,  80 
wounded,  and  more  than  500  taken 


prisoner.  However,  it  was  the  attack  on 
the  wounded  by  the  Indians  the 
following  day  that  most  shocked  the 
American  conscience.  While  the 
wounded  waited  in  Frenchtown  for  the 
British  to  bring  sleds  to  carry  them 
away,  they  were  attacked  by  Indians 
who,  came  into  the  town  to  seek 
revenge.  The  Indians  brutally  murdered 
most  of  the  wounded  and  burned  down 
the  town.  The  phrase  “Remember  the 
River  Raisin”  became  a  rallying  cry  for 
the  later  Battle  of  the  Thames,  the  last 
battle  of  the  War  of  1812,  which 
cemented  the  American  victory. 

A  portion  of  the  River  Raisin 
Battlefield  was  placed  on  the  National 
Register  in  1982.  In  the  last  few  years, 
the  city  of  Monroe  has  worked  to  secure 
grants  to  remove  former  industrial 
buildings  on  the  site  with  the  goal  of 
reclaiming  the  historic  integrity  of  the 
Battlefield. 

Dated:  July  8,  2008. 

Ernest  Quintana, 

Regional  Director,  Midwest  Region. 

[FR  Doc.  E8-19047  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4312-52-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-499] 

Property  and  Casualty  Insurance 
Services:  Competitive  Conditions  In 
Foreign  Markets 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

SUMMARY:  Following  receipt  of  a  request 
on  June  18,  2008  from  the  Office  of  the 
United  States  Trade  Representative 
(USTR),  the  U.S.  International  Trade 
Commission  (Commission)  instituted 
investigation  No.  332—499,  Property  and 
Casualty  Insurance  Services: 
Competitive  Conditions  in  Foreign 
Markets,  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)).  ’ 

Important  Dates 

September  2,  2008 — Deadline  for  . 
filing  requests  to  appear  at  the  public 
hearing. 

September  5,  2008 — Deadline  for 
filing  pre-hearing  briefs  and  statements. 
September  23,  2008 — Public  hearing. 
September  30,  2008 — Deadline  for 
filing  post-hearing  briefs  and 
submissions. 

October  7,  2008 — Deadline  for  filing 
all  other  written  statements. 

March  18,  2009 — Transmittal  of  final 
report  to  the  Office  of  the  U.S.  Trade 
Representative. 


ADDRESSES:  All  Commission  offices, 
including  the  Commission’s  hearing 
rooms,  are  located  in  the  United  States 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  All  written  submissions  should  be 
addressed  to  the  Secretary,  United 
States  International  Trade  Commission,  • 
500  E  Street  SW.,  Washington,  DC  ' 
20436.  The  public  record  for  this 
investigation  may  be  viewed  on  the 
Commission’s  electronic  docket  (EDIS) 
at  http://www. usitc.gov/secretary/ 
edis.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Project  Leader  Eric  Forden  (202-205- 
3235  or  eric.forden@usitc.gov).  Deputy 
Project  Leader  Jeremy  Wise  (202-205- 
3190  or  jeremy.wise@usitc.gov),  or 
Chief,  Services  Division,  Richard  Brown 
(202-205-3438  or 
richard.brown@usitc.gov)  for 
information  specific  to  this 
investigation.  For  information  on  the 
legal  aspects  of  this  investigation, 
contact  William  Gearhart  of  the 
Commission’s  Office  of  the  General 
Counsel  (202-205-3091  or 
william.gearhart@usitc.gov).  The  media 
should  contact  Margaret  O’Laughlin, 
Office  of  External  Relations  (202-205- 
1819  or  margaret.olaughlin@usitc.gov). 
Hearing-impaired  individuals  may 
obtain  information  on  this  matter  by 
contacting  the  Commission’s  TDD 
terminal  at  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  site  (http://www.usitc.gov). 
Persons  with  mobility  impairments  who 
will  need  special  assistance  in  gaining 
access  to  the  Commission  should 
contact  the  Office  of  the  Secretary  at 
202-205-2000. 

Background:  As  requested  by  the 
USTR,  the  Commission  will  conduct  an 
investigation  and  prepare  a  report  on 
property  and  casualty  (P&C)  insurance 
markets  that  (1)  provides  an  overview  of 
global  and  selected  foreign  markets  for 
P&C  insurance  services,  including 
factors  affecting  supply  and  demand  in 
these  markets;  (2)  examines  the  nature 
and  extent  of  cross-border  trade  and 
affiliate  sales  in  the  global  market  for 
P&C  insurance  services;  and  (3) 
identifies  and  examines  policies  and 
practices  that  affect  U.S.  firms’  access 
to,  and  competitiveness  in,  foreign 
markets  for  such  services.  In  terms  of 
geographic  coverage,  the  USTR  has 
requested  that  the  Commission  include 
examples  of  both  developed-  and 
developing-country  markets.  The  USTR 
requested  that  the  Commission  deliver 
its  report  by  March  18,  2009. 

Public  Hearing:  A  public  hearing  in 
connection  with  this  investigation  will 
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be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC,  beginning  at  9:30  a.m. 
on  September  23,  2008.  Requests  to 
appear  at  the  public  hearing  should  be 
filed  with  the  Secretary,  no  later  than 
5:15  p.m.,  September  2,  2008,  in 
accordance  with  the  requirements  in  the 
“Submissions”  section  below.  All  pre- 
hearing  briefs  and  statements  should  be 
filed  no  later  than  5:15  p.m.,  September 
5,  2008;  and  all  post-hearing  briefs  and 
statements  should  he  filed  no  later  than 
5:15  p.m.,  September  30,  2008.  In  the 
event  that,  as  of  the  close  of  business  on 
September  2,  2008,  no  witnesses  are 
scheduled  to  appear  at  the  hearing,  the 
hearing  will  be  canceled.  Any  person 
interested  in  attending  the  hearing  as  an 
observer  or  nonparticipant  may  call  the 
Secretary  to  the  Commission  (202-205- 
2000)  after  September  2,  2008,  for 
information  concerning  whether  the 
hearing  will  be  held. 

Written  Submissions:  In  lieu  of  or  in 
addition  to  participating  in  the  hearing, 
interested  parties  are  invited  to  submit 
written  statements  concerning  this 
investigation.  All  written  submissions 
should  be  addressed  to  the  Secretary, 
and  should  he  received  no  later  than 
5:15  p.m.,  October  7,  2008.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.8).  Section  201.8 
requires  that  a  signed  original  (or  a  copy 
so  designated)  and  fourteen  (14)  copies 
of  each  document  be  filed.  In  the  event 
that  confidential  treatment  of  a 
document  is  requested,  at  least  four  (4) 
additional  copies  must  be  filed,  in 
which  the  confidential  information 
must  be  deleted  (see  the  following 
paragraph  for  further  information 
regarding  confidential  business 
information).  The  Commission’s  rules 
authorize  filing  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means  only  to  the  extent  permitted  by 
section  201.8  of  the  rules  (see  Handbook 
for  Electronic  Filing  Procedures,  http:// 
www.usitc.gov/secretary/ 
fed_reg_notices/rules/ documents/ 
handbook_on_electronic_fiIing.pdf). 
Persons  with  questions  regarding 
electronic  filing  should  contact  the 
Secretary  (202-205-2000).  Any 
submissions  that  contain  confidential 
business  information  must  also  conform 
with  the  requirements  of  section  201.6 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  Section 
201.6  of  the  rules  requires  that  the  cover 
of  the  document  and  the  individual 
pages  be  clearly  marked  as  to  whether 
they  are  the  “confidential”  or  “non- 
confidential”  version,  and  that  the 


confidential  business  information  be 
clearly  identified  by  means  of  brackets. 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  parties. 

In  its  request  letter,  the  USTR  stated 
that  it  intends  to  make  the 
Commission’s  report  available  to  the 
public  in  its  entirety.  As  a  result,  the 
Commission  will  not  include  any 
confidential  business  information  or 
national  security  classified  information 
in  the  report  it  sends  to  the  USTR.  Any 
confidential  business  information 
received  by  the  Commission  during  the 
course  of  this  investigation  and  used  in 
preparing  this  report  will  not  be 
published  in  a  manner  that  would 
reveal  the  identities  of  individuals  or 
companies  supplying  such  information. 

Issued:  August  13,  2008. 

By  order  of  the  Commission. 

William  R.  Bishop, 

Acting  Secretary  to  the  Commission. 

[FR  Doc.  E8-19117  Filed  8-18-08;  8:45  am] 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

[0MB  Number  1110-0008] 

Agency  Information  Coiiection 
Activities:  Proposed  Coiiection, 
Comments  Requested 

action:  60-day  Notice  of  Information 
Collection  Under  Review:  Revision  of  a 
currently  approved  collection  Monthly 
Return  of  Arson  Offeiises  Known  to  Law 
Enforcement. 

The  Department  of  Justice,  Federal 
Bureau  of  Investigation,  Criminal  Justice 
Information  Services  Division  (CJIS) 
will  be  submitting  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  established  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  until  October  20,  2008. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

All  comments,  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Mr.  Gregory  E.  Scarbro,  Unit 
Chief,  Federal  Bureau  of  Investigation, 
CJIS  Division,  Module  E-3,1000  Custer 


Hollow  Road,  Clarksburg,  West  Virginia 
26306,  or  facsimile  to  (304)  625-3566. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Monthly  Return  of  Arson  Offenses 
Known  to  Law  Enforcement 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  1-725;  CJIS  Division,  Federal 
Bureau  of  Investigation,  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  City,  county,  state, 
federal,  and  tribal  law  enforcement 
agencies.  This  report  will  gather  data 
obtained  from  law  enforcement  agencies 
in  which  an  arson  has  occurred. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately 
17,523  law  enforcement  agency 
respondents;  calculated  estimates 
indicate  9  minutes  per  report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  There  are  approximately 
20,465  hours,  annual  burden,  associated 
with  this  information  collection. 

If  additional  information  is  required 
contact:  Ms.  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
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Patrick  Henry  Building,  Suite  1600,  601 
D  Street,  NW.,  Washington,  DC  20530. 

Dated:  August  13,  2008. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA-United 
States  Department  of  Justice. 

[FR  Doc.  E8-19118  Filed  8-18-08;  8:45  am] 
BILUNG  CODE  4410-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

[OJP  (OJP)  Docket  No.  1485] 

Hearing  of  the  Review  Panel  on  Prison 
Rape 

AGENCY:  Office  of  Justice  Programs, 
Justice. 

ACTION:  Notice  of  Hearing. 

SUMMARY:  The  Office  of  Justice  Programs 
(OJP)  announces  that  the  Review  Panel 
on  Prison  Rape  (Panel),  will  hold 
hearings  in  Orlando,  Florida  on  August 
27,  2008,  Washington,  DC,  on 
September  10-11,  2008,  Springfield, 
Massachusetts  on  September  24-25, 

2008  and  again  in  Washington,  DC,  on 
September  30  and  October  1,  2008.  The 
hearing  times  and  location  are  noted 
below.  The  purpose  of  the  hearings  is  to 
assist  the  Bureau  of  Justice  Statistics 
(BJS)  in  identifying  common 
characteristics  of  victims  and 
perpetrators  of  prison  rape,  and  prison 
and  prison  systems  with  the  highest  and 
lowest  incidence  of  prison  rape.  On 
June  25,  2008,  BJS  issued  the  report 
Sexual  Victimization  in  Local  fails 
Reported  by  Inmates,  2007.  The  report 
provides  a  listing  of  local  jails  ranked 
according  to  the  prevalence  of  sexual 
victimization,  and  formed  the  basis  of 
the  Panel’s  decision  about  which 
facilities  would  be  the  subject  of 
testimony. 

DATES:  The  hearing  schedule  is  as 
follows: 

1.  Wednesday,  August  27,  2008,  9 
a.m.  to  5  p.m.  (Brevard  County, 
Florida  Jail — facility  with  a  high 
prevalence  of  sexual  victimization). 

2.  Wednesday,  September  10,  2008,  9 
a.m.  to  5  p.m.  (Northwest  Ohio 
Regional  Correctional  Center — 
facility  with  a  low  prevalence  of 
sexual  victimization). 

3.  Thursday,  September  11,  2008,  9 
a.m.  to  5  p.m.  (Southeastern  Ohio 
Regional  Jail — facility  with  a  high 
prevalence  of  sexual  victimization) 

4.  Wednesday,  September  24,  2008, 
8:30  a.m.  to  4:30  p.m.  (Hampden 
County,  Massachusetts  Correctional 
Alcohol  Center — facility  with  a  low 
prevalence  of  sexual  victimization). 


5.  Thursday,  September  25,  2008,  8:30 
a.m.  to  4:30  p.m.  (New  York  City 
Rose  M.  Singer  Center,  New  York — 
facility  with  a  high  prevalence  of 
sexual  victimization). 

6.  Wednesday,  September  30,  2008,  9 
a.m.  to  5  p.m.  CTorrance  County, 

New  Mexico  Jail — facility  with  a 
high  prevalence  of  sexual 
victimization) 

7.  Thursday,  October  1,  2008,  9  a.m. 
to  5  p.m.  (Bernalillo  County,  New 
Mexico  Jail — facility  with  a  high 
prevalence  of  sexual  victimization) 

ADDRESSES:  The  hearing  on  August  27, 
2008  will  take  place  at  the  Florida  A&M 
University,  College  of  Law,  201  Beggs 
Avenue,  Orlando,  Florida  32801.  The 
hearings  on  September  10-11,  2008  and 
those  on  September  30-October  1,  2008, 
will  take  place  at  the  Office  of  Justice 
Programs  Building,  Main  Conference 
Room,  Third  Floor,  U.S.  Department  of 
Justice,  810  7th  Street,  NW., 

Washington,  DC  20531.  The  hearing  on 
September  24-25,  2008  will  take  place 
at  the  Western  New  England  College, 
School  of  Law,  1215  Wilbraham  Road, 
Springfield,  Massachusetts  01119-2684. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Zubowicz  Designated 
Federal  Official,  OJP, 
christopher.zubowicz@usdoj.gov,  (202) 
307-0690  [Note:  This  is  not  a  toll  ft-ee 
number.] 

SUPPLEMENTARY  INFORMATION:  The  Panel, 
which  was  established  pursuant  to  the 
Prison  Rape  Elimination  Act  of  2003, 
Public  Law  108-79,  117  Stat.  972 
(codified  as  amended  at  42  U.S.C. 
15601-15609  (2006)),  will  hold  its  next 
hearings  to  carry  out  the  review 
functions  specified  at  42  U.S.C. 
15603(b)(3)(A).  Testimony  from  the 
hearing  will  assist  the  Panel  in 
formulating  best  practices  for  deterring 
prison  rape.  Space  is  limited  at  all 
hearing  locations.  Members  of  the 
public  who  wish  to  attend  the  hearing 
in  Washington,  DC,  must  present  photo 
identification  upon  entrance  to  the 
Office  of  Justice  Programs.  Special 
needs  requests  should  be  made  to 
Christopher  Zubowicz,  Designated 
Federal  Official,  OJP, 
christopher.zubowicz@usdoj.gov  or  202- 
307-0690,  at  least  one  week  prior  to  the 
hearing. 

Dated:  August  13,  2008. 

Michael  Alston, 

Office  of  Justice  Programs. 

[FR  Doc.  E8-19125  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4410-1»-P 


DEPARTMENT  OF  LABOR  V ; -dC 

Employment  and  Training 
Administration 

[TA-W-63,694] 

Kiaussner  Furniture  industries,  inc., 

Asheboro,  NC;  Amended  Certification 
Regarding  Eiigibiiity  To  Appiy  for 
Worker  Adjustment  Assistance  and 
Aitemative  Trade  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment 
Assistance  on  August  1,  2008, 
applicable  to  workers  of  Kiaussner 
Furniture  Industries,  Inc.,  Asheboro, 

North  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
August  12,  2008  (73  FR  46922). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  upholstered  furniture. 

Findings  show  that  there  was  a 
previous  certification,,  TA-W-59,586, 
issued  on  July  31,  2006,  for  the  workers 
of  the  Asheboro,  North  Carolina  location 
of  the  subject  firm.  That  certification 
expired  July  31,  2008.  To  avoid  an 
overlap  in  worker  group  coverage  for  the 
workers  of  the  Asheboro,  North  Carolina 
location,  the  certification  is  being 
amended  to  change  the  impact  date 
from  July  31,  2008  to  August  1,  2008. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-63,694  is  hereby  issued  as 
follows: 

All  workers  of  Kiaussner  Furniture 
Industries,  Inc.,  Asheboro,  North  Carolina, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  August  1,  2008, 
through  August  1,  2010,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974,  and  are  also  eligible 
to  apply  for  alternative  trade  adjustment 
assistance  under  Section  246  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  12th  day  of 
August  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-19186  Filed  8-18-08;  8:45  am] 
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DEPARTMENTOF  LABOR  ^0 

Employment  and  Training  ' 
Administration 

rrA-w-61,368] 

Kraft  Foods  Global,  Inc.,  Posts  Cereals 
Division  Currently  Known  as  Post 
Foods,  LLC,  Division  of  Ralcorp,  Battle 
Creek,  Ml;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  and 
Negative  Determination  Regarding 
Eligibility  To  Apply  for  Alternative 
Trade  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  and  Negative  Deteimination 
Regarding  Eligibility  to  Apply  for 
Alternative  Trade  Adjustment 
Assistance  on  June  5,  2007,  applicable 
to  workers  of  Kraft  Foods  Global,  Inc., 
Post  Cereals  Division,  Battle  Creek, 
Michigan.  The  notice  was  published  in 
the  Federal  Register  on  June  22,  2007 
(72  FR  34483). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  breakfast  cereal. 

New  information  shows  that  as  the 
result  of  a  change  in  ownership  on 
August  4,  2008,  Kraft  Foods  Global,  Inc., 
Post  Cereals  Division  is  currently 
known  as  Posts  Foods,  LLC,  Division  of 
Ralcorp. 

Accordingly,  the  Department  is 
amending  this  certification  to  show  that 
Kraft  Foods  Global,  Inc.,  Post  Gereals 
Division  is  currently  known  as  Post 
Foods,  LLG,  Division  of  Ralcorp. 

The  amended  notice  applicable  to 
TA-W-61,368  is  hereby  issued  as 
follows: 

All  workers  of  Kraft  Foods  Global,  Inc., 

Post  Cereals  Division,  currently  known  as 
Post  Foods,  LLC,  Division  of  Ralcorp,  Battle 
Creek,  Michigan,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  12,  2006,  through  June  5,  2009,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

I  further  determine  that  all  workers  of  Kraft 
Foods  Global,  Inc.,  Post  Cereals  Division, 
currently  known  as  Post  Foods,  LLC, 

Division  of  Ralcorp,  Battle  Creek,  Michigan, 
are  denied  eligibility  to  apply  for  alternative 
trade  adjustment  assistance  under  Section 
246  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC  this  11th  day  of 
August  2008.  -i 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  E8-19184  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-63,278] 

Wheeling  Pittsburgh  Steel  Corporation, 
Allenport,  PA;  Notice  of  Revised 
Determination  on  Reconsideration 

On  July  11,  2008,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  was  published  in  the  Federal 
Register  on  July  21,  2008  (73  FR  42369). 

The  previous  investigation  initiated 
on  April  30,  2008,  resulted  in  a  negative 
determination  issued  on  May  21,  2008, 
was  based  on  the  finding  that  imports  of 
cold  rolled  sheet  coil  did  not  contribute 
importantly  to  worker  separations  at  the 
subject  firm  and  no  shift  in  production 
to  a  foreign  source  occurred.  The  denial 
notice  was  published  in  the  Federal 
Register  on  June  3,  2008  (73  FR  31716). 

In  the  request  for  reconsideration. 
United  Steelworkers,  Local  Union  1187 
provided  additional  information 
regarding  the  subject  firm’s  customers. 

The  Department  requested  a  list  of 
additional  customers  from  the  customer 
offieial  of  the  subject  firm.  Upon  further 
investigation  it  was  determined  that 
Wheeling  Pittsburgh  Steel  Corporation, 
Allenport,  Pennsylvania  supplied 
component  parts  for  steel  pipe  and  tube 
and  a  loss  of  business  with  a 
manufacturer  of  steel  pipe  and  tube 
whose  workers  were  certified  eligible  to 
apply  for  adjustment  assistance 
contributed  importantly  to  the 
separation  or  threat  of  separation  of 
workers  at  Wheeling  Pittsburgh  Steel 
Corporation,  Allenport,  Pennsylvania. 

In  accordance  with  Section  246  the 
Trade  Act  of  1974  (26  U.S.C.  2813),  as 
amended,  the  Department  of  Labor 
herein  presents  the  results  of  its 
investigation  regarding  certification  of 
eligibility  to  apply  for  alternative  trade 
adjustment  assistance  (ATAA)  for  older 
workers. 

,  In  order  for  the  Department  to  issue 
a  certification  of  eligibility  to  apply  for 
ATAA,  the  group  eligibility 
requirements  of  Section  246  of  the 
Trade  Act  must  be  met.  The  Department 
has  determined  in  this  case  that  the 


requirements  of  Section  246  have  been 
met. 

A  significant  number  of  workers  af  the 
firm  are  age  50  or  over  and  possess 
skills  that  are  not  easily  transferable. 
Competitive  conditions  within  the 
industry  are  adverse. 

Conclusion 

After  careful  review  of  the  additional  - 
facts  obtained  on  reconsideration,  1 
determine  that  workers  of  Wheeling 
Pittsburgh  Steel  Corporation,  Allenport, 
Pennsylvania,  qualify  as  adversely 
affected  secondary  workers  under 
Section  222  of  the  Trade  Act  of  1974,  as 
amended.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Wheeling  Pittsburgh  Steel 
Corporation,  Allenport,  Pennsylvania,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  21,  2007, 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974,  and  are  eligible  to 
apply  for  alternative  trade  adjustment 
assistance  under  Section  246  of  the  Trade  Act 
of  1974. 

Signed  in  Washington,  DC  this  11th  day  of 
August  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-19185  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4S10-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-63,816] 

CPU2,  LLC,  Arden,  NC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August  5, 
2008  in  response  to  a  worker  petition 
filed  by  workers  on  behalf  of  workers  of 
GPU2,  LLC,  Arden,  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  7th  day  of 
August  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  E8-19187  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4S10-FN-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-€3,817] 

JHP  Transport  LLC,  Myerstown, 
Pennsylvania;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August  5, 
2008,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  JHP  Transport  LLC, 
Myerstown,  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  8th  day  of 
August  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-19183  Filed  8-18-08;  8:45  am] 

BILLING  CODE  4510-FN-P 


LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  RF  2008-1] 

Division  of  Authority  Between  the 
Copyright  Royalty  Judges  and  the 
Register  of  Copyrights  under  the 
Section  115  Statutory  License 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Final  Order. 

SUMMARY:  The  Copyright  Royalty 
Judges,  acting  pursuant  to  statute, 
referred  material  questions  of 
substantive  law  to  the  Register  of 
Copyrights  concerning  the  division  of 
authority  between  the  Judges  and  the 
Register  of  Copyrights  under  the  section 
115  statutory  license.  Specifically,  the 
Copyright  Royalty  Board  requested  a 
decision  by  the  Register  of  Copyrights 
regarding  whether  the  Judges’  authority 
to  adopt  terms  under  the  section  115 
license  is  solely  limited  to  late  payment, 
notice  of  use  and  recordkeeping 
regulations;  and  if  the  answer  is  no, 
what  other  categories  or  types  of  terms 
may  the  Judges  prescribe  by  regulation. 
The  Register  of  Copyrights  responded  in 
a  timely  fashion  by  delivering  a 
Memorandum  Opinion  to  the  Copyright 
Royalty  Board  on  August  8,  2008. 

DATES:  Effective  Date:  August  8,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Ruwe,  Attorney  Advisor,  and 
Tanya  M.  Sandros,  General  Counsel, 


Copyright  GC/l&R,  P.O.  Box  70400, 
Washington,  DC  20024.  Telephone: 

(202)  707-8380.  Telefax:  (202)  707- 
8366. 

SUPPLEMENTARY  INFORMATION:  In  the 

Copyright  Royalty  and  Distribution 
Reform  Act  of  2004,  Congress  amended 
Title  17  to  replace  the  copyright 
arbitration  royalty  panel  with  the 
Copyright  Royalty  Judges  (“CRJs”).  One 
of  the  functions  of  the  CRJs  is  to  make 
determinations  and  adjustments  of 
reasonable  terms  and  rates  of  royalty 
payments  as  provided  in  sections 
112(e),  114,  115,  116,  118,  119  and  1004 
of  the  Copyright  Act.  The  CRJs  have  the 
authority  to  request  from  the  Register  of 
Copyrights  (“Register”)  an 
interpretation  of  any  material  question 
of  substantive  law  that  relates  to  the 
construction  of  provisions  of  Title  17 
and  arises  out  of  the  course  of  the 
proceeding  before  the  CRJs.  See  17 
U.S.C.  802(f)(l)(A)(ii). 

On  July  25,  2008,  the  CRJs  delivered 
to  the  Register;  (1)  an  Order  referring 
material  questions  of  substantive  law; 
and  (2)  the  Briefs  filed  with  the  CRJs  by 
the  Recording  Industry'  Association  of 
America:  the  Digital  Media  Association; 
and  National  Music  Publishers’ 
Association,  Inc.,  the  Songwriters  Guild 
of  America,  and  the  Nashville 
Songwriters  Association  International. 
The  CRJs’  delivery’  of  the  request  for  an 
interpretation  triggered  the  14-day 
response  period  prescribed  in  Section 
802  of  the  Copyright  Act.  This  statutory 
provision  states  that  the  Register  “shall 
deliver  to  the  Copyright  Royalty  Judges 
a  written  response  within  14  days  after 
the  receipt  of  all  briefs  and  comments 
from  the  participants.”  See  17  U.S.C. 
802(f)(l)(A)(ii).  The  statute  also  requires 
that  “[tjhe  Copyright  Royalty  Judges 
shall  apply  the  legal  interpretation 
embodied  in  the  response  of  the  Register 
of  Copyrights  if  it  is  timely  delivered, 
and  [that]  the  response  shall  be 
included  in  the  record  that  accompanies 
the  final  determination.”  Id.  On  Augus^ 
8,  2008,  the  Register  responded  in  a 
Memorandum  Opinion  to  the  CRJs  that 
addressed  the  material  questions  of  law. 
To  provide  the  public  with  notice  of  the 
decision  rendered  by  the  Register,  the 
Memorandum  Opinion  is  reproduced  in 
its  entirety,  below. 

Dated:  August  12,  2008 
David  O.  Carson, 

Associate  Register  for  Policy  and 
International  Affairs 

Before  the 

U.S.  Copyright  Office 
Library  of  Congress 
Washington,  D.C.  20559 

In  the  Matter  of 


Mechanical  and  Digital  Phonorecord 
Delivery  Rate  Adjustment  Proceeding 

Docket  No.  RF  2008-1 


MEMORANDUM  OPINION 
ON  MATERIAL  QUESTIONS  OF 
SUBSTANTIVE  LAW 

I.  Procedural  Background 

On  July  25,  2008,  under  the  terms  of 
17  U.S.C.  §802(f)(l)(A)(ii),  the 
Copyright  Royalty  Judges  (“CRJs”) 
referred  to  the  Register  of  Copyrights 
material  questions  of  substantive  law 
which  have  arisen  in  this  proceeding. 

The  Copyright  Royalty  Judges  included 
briefs  from  the  parties  to  the  proceeding 
that  had  been  submitted  in  February, 

2008  relating  to  the  authority  of  the  CRJs 
to  set  terms  governing  the  section  115 
compulsory  license. 

After  recounting  the  relevant  statutory 
provisions  of  section  115  and  Chapter  8 
of  Title  17,  the  CRJs  posed  the  following 
questions: 

Is  the  Judges’  authority  to  adopt  terms 
under  the  section  115  license  solely 
limited  to  late  payment,  notice  of  use 
and  recordkeeping  regulations?  If  the 
answer  is  no,  what  other  categories  or 
types  of  terms  may  the  Judges’  prescribe 
by  regulation? 

In  addition,  a  footnote  to  the  referral 
indicates  that  the  CRJs  are  particularly 
interested  in  knowing  whether  it  is  the  CRJs 
or  the  Register  that  have  authority  to 
prescribe  regulations  governing  categories  or 
types  of  terms  where  those  categories  ar 
types  of  terms  are  not  specifically  identified 
or  delineated  in  the  statute. 

As  required  by  17  U.S.C. 

§  802(f)(l)(A)(iij,  the  Register  hereby 
responds  to  the  CRJs. 

II.  Statutory  Authority  in  Section  115 
and  Chapter  8  of  Title  17. 

Prior  to  1995,  the  copyright  law 
empowered  the  Copyright  Royalty 
Tribunal  and,  subsequently,  the 
Copyright  Arbitration  Royalty  Panels 
(“CARPs”)  and  the  Librarian  of 
Congress,  to  set  only  the  rates  applicable 
to  the  section  115  license.  This 
authority  was  modified  in  1995  by  the 
Digital  Performance  Right  in  Sound 
Recording  Act  of  1995  in  which 
Congress  added  provisions  to  section 
115  for  “digital  phonorecord 
deliveries.”  The  CARPs  became 
authorized  to  set  “reasonable  terms  and 
rates  of  royalty  payments”  for  digital 
phonorecord  deliveries  (“DPDs”),  and 
these  rates  and  terms  were  subject  to 
modification  by  the  Librarian  on 
recommendation  by  the  Register  of 
Copyrights.  The  same  legislation 
authorized  the  Librarian  to  “establish 
requirements  by  which  copyright 
owners  may  receive  reasonable  notice  of 
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the  use  of  their  works...,  and  under 
which  records  of  such  use  shall  he  kept 
and  made  available  hy  persons  making 
digital  phonorecord  deliveries.”  17 
U.S.C.  §  115(c){3KD)  (1996).  With 
respect  to  physical  phonorecords,  the 
CARPs’  authority  was  limited  to  setting 
rates:  there  was  no  statutory 
authorization  to  set  “terms.”  See  17 
U.S.C.  §  801(h)(1)  (1996).  However,  the 
Register  of  Copyrights  had  the  authority 
to  issue  regulations  concerning 
payment.  Section  115(c)(5)  provided 
(and  continues  to  provide),  in  pertinent 
part: 

Each  monthly  payment  shall  be  made 
under  oath  and  shall  comply  with 
requirements  that  the  Register  of 
Copyrights  shall  prescribe  by  regulation. 
The  Register  shall  also  prescribe 
regulations  under  which  detailed 
cumulative  annual  statements  of 
account,  certified  by  a  certified  public 
accountant,  shall  be  filed  for  every 
compulsory  license  under  this  section. 
The  regulations  covering  both  the 
monthly  and  the  annual  statements  of 
account  shall  prescribe  the  form, 
content,  and  manner  of  certification  with 
respect  to  the  number  of  records  made 
and  the  number  of  records  distributed. 

This  provision  applies  to  both  digital 
phonorecord  deliveries  and  physical 
phonorecords. 

Since  1978,  section  115  has  also 
provided  that  persons  wishing  to  use 
the  section  115  compulsory  license 
must  serve  a  Notice  of  Intention  to 
Obtain  Compulsory  License  on  the 
copyright  owner,  and  that  the  “notice 
shall  comply,  in  form,  content,  and 
manner  of  service,  with  requirements 
that  the  Register  of  Copyrights  shall 
prescribe  by  regulation.”  17  U.S.C. 

§  115(b)(1). 

In  2004,  Congress  passed  the 
Copyright  Royalty  and  Distribution 
Reform  Act  (“CRDRA").  This  legislation 
created  the  CRJs  and  empowered  them 
to  set  “terms  and  rates  of  royalty 
payments”  under  section  115.  See  17 
U.S.C.  §  801(b)(1).  It  also-amended 
section  115  to  provide  that  the  CRJs  had 
authority  to  set  “reasonable  rates  and 
terms  of  royalty  payments”  for  use  of 
works  under  the  license  as  well  as 
“requirements  by  which  records  of  such 
use  shall  be  kept  and  made  available.” 

17  U.S.C.  §  115(c)(3)(D).  However,  the 
statutory  provisions  authorizing  the 
Register  to  regulate  notice  of  intention 
to  obtain  the  section  115  license  and 
requirements  regarding  monthly 
payment  and  monthly  and’annual 
statements  of  account  remained  in 
place. 

III.  Summary  of  Parties’  Arguments 

The  brief  of  the  Digital  Media 
Association  (“DiMA”)  in  response  to  the 


CRJs’  ifiquiry  on  its  authority  to  set  ‘ 
certain  terms  asserts  that  to  the  extent 
that  the  authority  of  the  Register  and  the 
CRJs  overlap,  their  jurisdiction  is 
concurrent.  Given  this  concurrent 
jurisdiction,  DiMA  maintains  that  both 
the  Register  and  the  CRJs  may 
administer  the  license  in  a  way'that 
gives  effect  to  the  statute  and  avoids 
inconsistency.  In  keeping  with  this 
assertion,  DiMA  argues  that  the  CRJs  are 
authorized  to  identify  the  revenue 
against  which  the  license  rate  should  be 
applied,  define  the  work,  and  set  forth 
the  scope  of  the  activities  covered  by  the 
license. 

The  brief  of  the  National  Music 
Publishers’  Association,  the  Songwriters 
Guild  of  America,  and  the  Nashville 
Songwriters  Association  International 
(collectively,  “NMPA”)  in  response  to 
the  CRJs’  inquiry  on  its  authority  to  set 
certain  terms  asserts  that  CRJs  have 
broad  authority  to  determine  rates  and 
terms  for  the  section  115  license. 

Further,  it  notes  that  the  CRJs  have 
express  power  to  establish  terms  with 
respect  to  late  fees  and  that  they  may 
specify  notice  and  recordkeeping 
requirements  that  apply  in  lieu  of 
existing  regulations.  In  NMPA’s 
determination,  the  CRJs  have  the 
authority  to  issue  fees  for ‘payments  that 
are  either  late  or  are  the  result  of  a  pass¬ 
through  arrangement.  NMPA  argues  that 
the  CRJs  are  empowered  to  require 
licensees  to  issue  reports  indicating  the 
specific  configuration  used,  and  in  the 
case  of  pass-through  licenses,  identify 
the  retailer  through  which  delivery 
occurred.  NMPA  then  contends  that  the 
CRjs  are  able  to  clarify  whether  the 
license  fee  is  to  be  calculated  on 
manufacture  or  distribution.  It  also 
asserts  that  the  Register  is  explicitly 
granted  authority  over  signing  and 
certification  of  statements  of  account 
and  that  therefore  the  CRjs  are  not  able 
to  modify  existing  regulations  in  these 
areas,  which  are  not  properly 
considered  recordkeeping. 

The  brief  of  the  Recording  Industry  of 
America  (“RIAA”)  in  response  to  the 
CRjs’  inquiry  on  its  authority  to  set 
certain  terms  asserts  that  Congress  split 
the  administration  of  the  section  115 
license  between  the  CRjs  and  the 
Register  of  Copyrights.  In  its 
determination,  the  CRjs  enjoy  broad 
authority  to  set  rates  as  well  as  a  more 
limited  authority  to  set  terms  of  royalty 
payments.  Additionally,  RIAA 
maintains  that  the  CRjs  are  empowered 
to  set  rules  regarding  notice  to  copyright 
owners  of  the  use  of  their  works  and 
recordkeeping  of  such  use.  However, 
RIAA  argues  that  the  Copyright  Office 
has  a  broad  authority  to  establish 
detailed  provisions  that  govern  the 


operation  of  the  license.  lii  RIAA's  view, 
section  803(c)(3)  resolved  any  tension 
between  these  competing  authorities  by 
resolving  that  the  CRjs’  final 
determination  in  the  areas  of  notice  and 
regordkeeping  may  supplant  applicable 
regulations  by  the  Register.  Under  this 
statutory  interpretation,  RIAA  argues 
that  the  CRjs  me  unable  to  issue 
payment  terms  such  as  pass-through 
fees  or  attorney’s  fees  that  conflict  with 
existing  payment  regulations.  RIAA  also 
posits  that  the  CRjs  are  unable  to  alter 
the  regulations  regarding  reserves  or 
notices  of  intention  that  have  been 
issued  by  the  Register.  On  the  other 
hand,  RIAA  maintains  that  the  CRjs  are 
able  to  clarify  that  the  section  115 
license  extends  to  all  reproductions 
necessary  to  engage  in  activities  covered 
by  the  license.  It  asserts  that  the  CRjs 
are  able  to  modify  the  current 
provisions  regarding  when  DPDs  shall 
be  treated  as  distributed,  as  well  as 
those  addressing  audit  and  signature  of 
signature  of  statements  of  account. 

IV.  Register’s  Determination 

Congress  intentionally  split  the 
administration  of  section  115  between 
the  CRjs  and  the  Register  of  Copyrights. 
The  result  of  this  division  of  authority 
is  that  the  CRjs  may  issue  regulations 
that  supplant  currently  applicable 
regulations,  including  those  heretofore 
issued  by  the  Librarian  of  Congress, 
solely  in  the  areas  of  notice  and 
recordkeeping.  17  U.S.C.  §  803(c)(3). 
However,  the  scope  of  the  CRjs’ 
authority  in  the  areas  of  notice  and 
recordkeeping  for  the  section  115 
license  must  be  construed  in  light  of 
Congress’s  more  specific  delegation  of 
responsibility  to  the  Register  of 
Copyrights,  which  includes  the 
authority  to  issue  regulations  regarding 
notice  of  intention  to  obtain  the  section 
115  license  as  well  as  those  regarding 
monthly  payment  and  monthly  and 
annual  statements  of  account.  17  U.S.C. 
§§  115(b)(1)  and  115(c)(5).  Moreover, 
accepted  principles  of  statutory 
construction  dictate  that  the  CRjs’ 
authority  to  set  “terms”  must  be 
construed  in  light  of  the  more  specific 
delegations  of  authority  to  the  Register. 
See  Simpson  v.  United  States,  435  U.S. 
6,  15  (1978)  (“Precedence  [is  given]  to 
the  terms  of  the  more  specific  statute 
where  a  general  statute  and  a  specific 
statute  speak  to  the  same  concern,  even 
if  the  general  provision  was  enacted 
later.”). 

In  the  CRDRA,  Congress  amended 
section  115(c)(3)(D)  to  authorize  the 
CRjs  to  “establish  requirements  by 
which  copyright  owners  may  receive 
reasonable  notice  of  the  use  of  their 
works  under  this  section,  and  under 
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which  records  of  such  use  shall  be  kept 
and  made  available  by  persons  making 
digital  phonorecord  deliveries.” 
Previously  this  power  had  been  held  by 
the  Librarian  of  Congress,  who  issued 
such  recommendations  on  the 
recommendation  of  the  Register  of 
Cop3n'ights..  The  CRDRA  also  added  a 
new  section  803(c)(3),  which  allowed 
the  CRJs  to  “specify  notice  and 
recordkeeping  requirements  of  users  of 
the  copyrights  at  issue  that  apply  in  lieu 
of  those  that  would  otherwise  apply 
under  regulations.”  On  its  face  it  may 
appear  as  if  the  CRJs  are  empowered  to 
supplant  all  current  regulations  in  the 
area  of  notice  and  recordkeeping. 
However,  the  CRJs’  authority  to  issue 
regulations  in  the  areas  of  notice  and 
recordkeeping  must  be  construed  in 
light  of  the  specific  grants  of 
responsibility  over  the  section  115 
license  to  the  Register  of  Copyrights. 
Simpson  v.  United  States,  435  U.S.  at 
15. 

With  regard  to  the  CRJs’  authority  to 
issue  requirements  by  which  copyright 
owners  may  receive  notice  of  the  use  of 
their  works  under  17  U.S.C. 

§  115(c)(3)(D),  the  Register  first  notes 
that  the  authority  granted  to  the  CRJs  is 
limited  to  notice  of  use  that  has  already 
taken  place  under  the  license.  Notice  of 
a  use  that  has  already  taken  place  under 
the  license  is  to  be  distinguished  from 
notice  of  intention  to  obtain  the  section 
115  license,  which  must  be  served  on 
copyright  owners  prior  to  actual  use 
under  the  license.  Regulations 
governing  notice  of  intention  to  obtain 
the  section  115  license  remain  within 
the  Register’s  authority.  The  CRJs’ 
authority  over  notice  and  recordkeeping 
does  not  include  the  ability  to  supplant 
the  Register’s  regulations  governing 
notice  of  intention  to  obtain  the  section 
115  license. 

Notice  of  use  requirements  are  also 
limited  by  the  Register’s  specific  grant 
of  authority  to  issue  regulations 
regarding  statements  of  account.  These 
regulations  set  forth  information  that  is 
required  to  be  served  on  the  copyright 
owner  in  statements  of  account.  While 
the  level  of  detail,  which  includes 
requirements  regarding  oath,  signature, 
and  indication  of  each  phonorecord 
configuration  involved,  is  quite 
extensive,  the  Register  understands  that 
it  may  be  conceivable  that  the  CRJs  may 
determine  that  licensees  should  be 
required  to  provide  some  information 
related  to  notice  of  use  that  is  not 
addressed  in  either  the  notice  of 
intention  to  obtain  the  section  115 
license  or  the  statements  of  account.  If 
the  CRJs  are  able  to  identify  such 
information  that  is  not  addressed  in 
either  the  notice  of  intention  to  obtain 


the  section  115  license  or  the  statements 
of  account,  then  the  CRJs  may  require 
that  a  licensee  include  that  type  of 
information  in  a  notice  of  use  (but  not 
in  the  statement  of  account)  to  be  served 
on  the  copyright  owner.  Alternatively,  a 
recommendation  by  the  CRJs  to  the 
Register  to  amend  the  regulations 
governing  statements  of  account  to 
include  additional  information 
presumably  would  meet  with  a 
favorable  response. 

The  CRJs’  authority  to  issue 
requirements  for  recordkeeping  is 
similarly  limited  by  specific  grants  of 
authority  to  the  Register.  As  previously 
indicated,  the  Register  has  set  forth 
detailed  requirements  addressing  the 
type  of  information,  including 
phonorecord  configuration,  that  is  to  be 
served  on  the  copyright  owner  in  the 
statements  of  account.  Authority  to 
issue  regulations  regarding  these 
statements  of  account  is  the  exclusive 
domain  of  the  Register.  Of  course,  if  the 
CRJs  set  rates  for  new  types  of 
configurations,  the  Register  can  amend 
the  regulations  governing  statements  of 
account  accordingly. 

In  addition  to  the  authority  to  issue 
regulations  in  the  areas  of  notice  and 
recordkeeping,  the  CRJs  enjoy  authority 
to  determine  reasonable  “rates  and 
terms”  of  the  license.  The  power  to 
issue  “terms”  of  the  license  was 
established  in  the  DPRSA  and  the  scope 
of  this  authority  is  addressed  in  the 
legislative  history  of  that  Act.  The 
legislative  history  indicates  that  “terms” 
means  such  details  as  “how  payments 
are  made,  when  and  other  accounting 
matters,”  as  well  as  “related  details.”  S. 
Rep.  No.  104-128,  at  40  (1995).  As  with 
the  CRJs’  authority  over  the  areas  of 
notice  and  recordkeeping,  the  authority 
to  issue  “terms”  is  limited  by  specific 
statutory  grants  of  authority  to  the 
Register.  If  and  to  the  extent  that  an 
express  statutory  grant  of  authority  to 
the  Register  conflicts  with  an 
interpretation  of  language  in  the 
legislative  history  relating  to  the  CRJs’ 
power  to  set  terms  on  how  payments  are 
made  and  other  accounting  matters,  the 
statutory  text  controls  and  the  Register’s 
express  authority  is  paramount. 
However,  to  the  extent  that  the 
Register’s  authority  does  not  extend  to 
particular  matters  relating  to  terms  of 
payment  and  related  details  which  the 
CRJs  determine  should  be  addressed, 
the  CRJs  have  the  authority  to 
supplement  the  Register’s  regulations  in 
this  area.  The  legislative  history  of  the 
DPSRA  indicates  that  the  CRJs’ 
authority  to  determine  “terms”  includes 
additional  terms  “necessary  to 
effectively  implement  the  statutory 
license.”  Id.  at  30.  Consistent  with  the 


legislative  history,  the  Librarian  of 
Congress,  in  a  previous  determination 
regarding  the  scope  of  “terms”  in  the 
course  of  a  1998  proceeding  addressing 
the  114  license,  concluded  that  the 
authority  to  set  reasonable  terms 
extends  “only  so  far  as  those  terms 
insured  the  smooth  administration  of 
the  license.”  Determination  of 
Reasonable  Rates  and  Terms  for  the 
Digital  Performance  of  Sound 
Recordings,  63  FR  25394,  25411  (May  8, 

1998) .  See  also  Recording  Industry 
Association  of  America  v.  Librarian  of 
Congress,  176  F.3d  528,  531  (D.C.  Cir. 

1999)  (Librariem  of  Congress’s  authority 
to  set  “terms”  for  the  section  114 
statutory  license  includes  authority  to 
set  terms  relating  to  allocation  of 
royalties,  to  audits  and  to  deductions 
from  royalties,  but  such  determination 
must  be  based  on  record  evidence). 

While  the  Register  is  not  able  to 
exhaustively  address  all  of  the  types  of 
terms  that  insure  the  “smooth 
administration  of  the  license”  or  are 
“necessary  to  effectively  implement  the 
statutory  license,”  the  Register  does 
conclude  that  the  CRJs  do  have  the 
authority  to  issue  requirements 
regarding  audit  of  statements  of  account 
and  records  that  are  required  to  be  kept. 
See  RIAA  v.  Librarian  of  Congress,  176 
F.3d  at  531.  However,  the  Register 
concludes  that  a  provision  entitling 
copyright  owners  to  recover  attorney’s 
fees  expended  to  collect  past  due 
royalties  is  not  among  the  types  of 
“terms”  that  insure  the  “smooth 
administration  of  the  license”  or  are 
“necessary  to  effectively  implement  the 
statutory  license.”  Moreover,  the 
statutory  method  for  enforcement  of  the 
section  115  license  is  found  in  section 
115(c)(6),  which  provides  that  the 
owner  may  issue  a  notice  of  default, 
which  unless  remedied  within  30  days 
terminates  the  license  and  provides  for 
infi’ingement  action.  Section  505 
governs  awards  of  attorney’s  fees  in 
infringement  actions,  and  it  is  not 
within  the  CRJs’  scope  of  authority  to 
provide  for  awards  of  attorney’s  fees 
other  than  as  provided  in  section  505.  ■ 
The  statutory  method  for  enforcement 
found  in  section  115(c)(6)  appears  to 
foreclose  other  legal  avenues  by  which 
a  copyright  owner  may  seek  remedy  for 
past  due  royalties  and  late  fees. 

However,  even  if  other  remedies  are 
available  to  recover  past  due  royalties, 
the  well  established  “American  Rule” 
that  attorney’s  fees  are  available  only 
when  explicitly  established  by  statute  or 
through  negotiated  contract  would 
foreclose  any  conclusion  that  the  CRJs 
have  the  authority  to  impose  an 
attorney’s  fee  regime  on  compulsory 
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licensees.  See  Alyeska  Pipeline  Serv.  Co. 
V.  Wilderness  Soc‘y,  421  U.S.  240,  257 
(U.S.  1975)  (absent  statute  or 
enforceable  contract,  litigants  pay  their 
own  attorneys’  fees).  As  section  115 
does  not  contain  an  explicit  provision 
for  attorney’s  fees,  the  CRJs  are  unable 
to  provide  for  awards  of  attorney’s  fees 
in  actions  to  collect  past  due  royalties. 

The  CRJs  do  not  have  the  authority  to 
issue  rules  setting  forth  the  scope  of 
activities  covered  by  the  license. 
However,  the  CRJs  certainly  have  the 
authority  to  set  rates  for  different  types 
of  DPDs.  In  so  doing,  they  may  have  to 
make  determinations  to  identify 
particular  types  of  DPDs.  Such 
determinations  may  implicate  the 
question  of  what  activity  falls  within  the 
scope  of  the  license.  In  instances  where 
particular  rates  are  being  requested  for 
the  creation  of  particular  types  of  DPDs 
and  there  is  some  question  whether 
these  DPDs  fall  within  the  scope  of  the 
license,  those  questions  must  be 
resolved  in  the  proceeding.  When  such 
a  question  has  not  been  determined 
before,  it  is  a  novel  question  of  law 
which  should  be  referred  to  the  Register 
under  section  802(f)(1)(B).  In  any  event, 
any  such  determination  by  the  CRJs  will 
be  subject  to  review  for  legal  error  by 
the  Register  under  section  802(f)(1)(D). 

NMPA  has  proposed  that  the  CRJs 
determine  that  the  license  fee  is  to  be 
calculated  on  the  date  of  distribution, 
not  the  date  of  manufacture.  The  CRJs’ 
authority  to  set  rates  and  terms  does 
appear  to  be  sufficiently  broad  to 
include  the  authority  to  determine  the 
date  on  which  the  mechanical  license 
fee  is  to  be  calculated.  However,  we 
caution  that  the  legislative  history  of 
section  115  suggests  that  the  applicable 
rate  should  be  the  date  the  phonorecord 
is  made.  When  the  House  Judiciary 
Committee  considered  the  language  that 
was  to  become  section  115  of  the  1976 
Copyright  Act  in  1966  and  1967,  it 
stated  that  “the  committee  believes  that, 
unless  a  negotiated  agreement  provides 
otherwise,  the  liability  for  royalties 
should  be  fixed  at  the  time 
phonorecords  are  made  under  a 
compulsory  license.”  Second 
Supplementary  Register's  Report  on  the 
General  Revision  of  the  U.S.  Copyright 
Law  (1975)  at  251.  Moreover,  it  would 
most  likely  be  beyond  the  power  of  the 
CRJs  to  provide  that  with  respect  to 
phonorecords  that  have  already  (i.e., 
prior  to  the  effective  date  of  the  current 
rate  determination)  been  manufactured, 
the  royalty  fee  is  to  be  calculated  as  of 
the  date  of  distribution  rather  than  the 
date  of  manufacture.  Such  retroactive 
rulemaking  is  in  most  cases  beyond  the 
power  of  an  agency.  See  Bowen  v. 


Georgetown  University  Hospital,  488  U. 
S.  204  (1988). 

Finally,  the  CRJs  request  clarity 
regarding  their  authority  over  terms  of 
late  payments.  Under  section  803(c)(7), 
the  CRJs  have  a  clear  authority  to 
include  terms  with  respect  to  late 
payments.  However,  the  Register  notes 
that  this  authority  applies  solely  to 
payments  that  are  in  fact  past  due. 

August  8,  2008 
David  O.  Carson 
Acting  Register  of  Copyrights 
[FR  Doc.  E8-19198  Filed  8-18-08;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Guidance  Regarding  Prohibitions 
Imposed  by  Section  205(d)  of  the 
Federal  Credit  Union  Act 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Final  Interpretive  Ruling  and 
Policy  Statement  08-1. 


SUMMARY:  The  NCUA  is  issuing  an 
Interpretive  Ruling  and  Policy 
Statement  (IRPS)  regarding  prohibitions 
imposed  by  Section  205(d)  of  the 
Federal  Credit  Union  Act  (FCU  Act)  (12 
U.S.C.  1785(d)(1)).  Section  205(d)  of  the 
FCU  Act  prohibits  a  person  who  has 
been  convicted  of  any  criminal  offense 
involving  dishonesty  or  breach  of  trust, 
or  who  has  entered  into  a  pretrial 
diversion  or  similar  program  in 
connection  with  a  prosecution  for  such 
offense,  from  participating  in  the  affairs 
of  an  insured  credit  union  except  with 
the  prior  written  consent  of  the  NCUA 
Board.  This  IRPS  provides  direction  and 
guidance  to  federally-insured  credit 
unions  and  those  persons  who  may  be 
affected  by  Section  205(d)  because  of  a 
prior  criminal  conviction  or  pretrial 
diversion  program  participation  by 
describing  the  actions  that  are 
prohibited  under  the  statute  and 
establishing  the  procedures  for  applying 
for  NCUA  Board  consent  on  a  case-by¬ 
case  basis. 

DATES:  This  IRPS  is  effective  September 
18,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Canerday,  Trial  Attorney,  Office  of 
General  Counsel,  at  the  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428,  by  e-mail  at  canerday@ncua.gov 
or  by  telephone  at  (703)  518-6548. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

In  April  2008,  the  NCUA  Board 
published  a  proposed  IRPS  regarding 
the  prohibition  imposed  by  Section 
205(d)  of  the  FCU  Act.  73  FR  18576 
(April  4,  2008).  Section  205(d)  of  the 
FCU  Act  prohibits,  without  the  prior 
written  consent  of  the  NCUA  Board,  a 
person  convicted  of  any  criminal 
offense  involving  dishonesty  or  breach 
of  trust,  or  who  has  entered  into  a 
pretrial  diversion  or  similar  program  in 
connection  with  a  prosecution  for  such 
offense,  from  becoming  or  continuing  as 
an  institution-affiliated  party,  or 
otherwise  participating,  directly  or 
indirectly,  in  the  conduct  of  the  affairs 
of  an  insured  credit  union.  The 
comment  period  closed  on  June  3,  2008. 
NCUA  received  seven  comments  on  the 
proposal.  After  consideration  of  the 
comments,  NCUA  is  finalizing  the  IRPS, 
which  generally  adopts  the  guidance  as 
proposed. 

B.  Public  Comments 

NCUA  welcomed  general  comments 
on  the  proposed  IRPS.  In  addition,  the 
Board  specifically  sought  comments  as 
to  whether  the  format  of  this  guidance 
as  an  IRPS  was  appropriate  or  whether 
a  regulation  would  be  more  suitable. 

The  Board  invited  comments  as  to 
whether  a  specific  form,  similar  to  the 
form  required  by  the  FDIC  in  connection 
with  a  similar  statute,  should  be  used  to 
request  consent  pursuant  to  Section 
205(d). 

NCUA  received  seven  comment 
letters  in  response  to  the  proposed  IRPS: 
two  from  federal  credit  unions,  two 
from  national  credit  union  trade 
organizations,  and  three  from  credit 
union  leagues.  The  commenters 
generally  supported  the  need  for  the 
guidance  as  contained  in  the  proposed 
IRPS  and  offered  several  suggestions 
intended  to  assist  the  Board  in 
improving  the  proposed  IRPS. 

Two  commenters  believed  that  a 
regulation  was  the  more  appropriate 
format  for  the  guidance.  One  of  the 
commenters  who  favored  a  regulation 
thought  a  regulation  provided  greater 
protection  to  a  credit  union  that  might 
be  challenged  by  a  prospective 
employee.  Another  commenter  believed 
a  regulation  was  preferable  because  it 
would  help  reinforce  a  credit  union’s 
right  to  appeal  an  adverse  decision  and 
subject  future  changes  to  public  notice 
and  comment.  A  third  commenter 
suggested  the  guidance  should  take  the 
form  of  a  Letter  to  Credit  Unions, 
believing  that  format  was  more  familiar 
to  credit  union  officials. 

The  Board  appreciates  the  need  to 
provide  protection  for  credit  unions  that 
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seek  to  comply  with  the  requirements  of 
the  IRPS.  However,  the  Board  concludes 
that  the  source  of  the  requirement  stems 
from  federal  statute,  namely  Section 
205(d).  Thus,  the  Board  believes  that  the 
need  to  comply  with  federal  law,  as 
augmented  by  guidance  in  the  form  of 
an  IRPS,  should  be  sufficient  to  protect 
a  credit  union.  The  Board  believes  that 
credit  union  officials  should  be  able  to 
adequately  understand  and  apply  the 
guidance  styled  as  an  IRPS  and  that  the 
right  to  request  a  hearing  contained  in 
the  IRPS  provide  a  credit  union  a 
sufficient  right  to  appeal  a  denial  of 
consent  by  the  Board.  Additionally,  the 
Board  does  not  amend  its  IRPS  without 
providing  the  public  notice  and  an 
opportunity  to  comment.  For  all  of  these 
reasons,  the  Board  believes  it 
appropriate  to  issue  the  final  guidance 
in  the  form  of  an  IRPS. 

Four  commenters  believed  that  a  form 
should  be  required  in  order  to  request 
consent.  As  one  comment er  observed, 
the  use  of  a  form  “is  necessary  to  ensure 
uniformity  and  consistency  throughout 
the  consent  process.”  The  commenters 
favoring  a  form  suggested  that  the  form 
required  by  the  FDIC  was  a  reasonable 
template  that  could  be  modified  to  fit 
the  needs  of  credit  unions.  The  Board 
concurs  with  the  commenters  and  •• 
therefore  the  final  IRPS  contains  a 
requirement  that  applications  for 
consent  under  Section  205(d)  must  be 
presented  on  the  form  attached  to  this 
IRPS. 

A  majority  of  the  commenters  sought 
additional  guidance  from  NCUA  as  to 
who  comes  within  the  prohibition  of 
Section  205(d).  In  particular, 
commenters  were  concerned  as  to 
whether  independent  contractors  of  a 
credit  union  would  come  within  the 
ambit  of  Section  205(d),  thus  requiring 
credit  unions  to  make  inquiry  as  to  the 
past  criminal  history  of  such 
contractors. 

Several  commenters  also  expressed 
concern  over  the  use  of  the  term  “de 
facto  employee”,  believing  it  is 
confusing  and  has  never  been  defined 
by  NCUA.  Another  commenter  believed 
use  of  the  concept  exceeded  the  statute 
and  thus  was  an  improper  expansion  of 
the  scope  of  the  prohibition  imposed  by 
Section  205(d).  Still  another  commenter 
expressed  the  view  that  such  expansive 
definitions  could  require  credit  unions 
,  “to  perform  background  checks  on  any 
party  with  whom  it  has  commercial 
dealings.*  *  *”  This  commenter  also 
believed  that  Section  19  of  the  Federal 
Deposit  Insurance  Act  was  clearer  and 
less  subjective  than  the  definition  in  the 
proposed  IRPS.  Further,  another 
commenter  believed  the  definition  of 
independent  contractor  was 


inconsistent  with  the  FCU  Act  because 
the  definition  cited  to  Section  206(r), 
which  contains  the  term  “violation  of 
any  law  or  regulation.” 

The  Board  recognizes  that  the 
language  of  Section  205(d)  creates 
uncertainty  as  to  whom  the  section 
applies.  The  terms  “institution-affiliated 
party”,  and  “otherwise  participate, 
directly  or  indirectly,  in  the  conduct  of 
the  affairs  of  any  insured  credit  union” 
are  terms  dictated  by  Congress  in  the 
statute.’  Those  are  terms  that  are  used 
and  defined  in  various  other  sections  of 
the  FCU  Act,  as  well  as  in  statutes 
applied  by  the  other  federal  financial 
institution  regulatory  agencies.  As  a 
result,  a  body  of  case  law  has  developed 
that  further  defines  these  terms.  These 
definitions  are  fact  dependent,  making  it 
difficult  to  provide  easily  understood, 
universal  definitions.  Neither  the  OTS 
nor  the  FDIC  thought  it  advisable  to 
define  similar  terms,  and  the  Board  is 
likewise  reluctant  to  attempt  to  do  so. 

The  Board  recognizes  that  one 
common  concern  expressed  by 
commenters  was  to  what  extent  Section 
205(d)  applied  to  independent 
contractors,  and  thus  required  inquiry  of 
such  contractors  by  credit  unions.  The 
Board  wishes  to  make  clear  that  not  all 
contractors  are  subject  to  the  prohibition 
contained  in  Section  205(d).  The  crucial  . 
test  is  the  degree  or  extent  to  wnich  the 
contractor  participates  in  thd  affairs  of 
the  credit  union.  As  the  proposed  IRPS 
stated,  “an  independent  contractor  who 
influences  or  controls  the  management 
or  affairs  of  an  insured  credit  union, 
would  be  covered  by  Section  205(d).” 

The  FDIC  addressed  the  issue  of  . 
affiliated  parties  and  independent 
contractors  in  the  preamble  to  its 
Statement  of  Policy  Pursuant  to  Section 
19  of  the  Federal  Deposit  Insurance  Act 
as  follows: 

Similarly,  directors  and  officers  of 
affiliates,  subsidiaries  or  joint  ventures  of  an 
insured  institution  or  its  holding  company 
will  be  covered  if  they  are  in  a  position  to 
influence  or  control  the  management  or 
affairs  of  the  insured  institution.  In  those 
cases  in  which  such  individuals  exercise 
policymaking  functions  for  the  insured 
institution,  they  should  be  deemed 
“participants.”  For  example,  officers  of  an 
electronic  data  processing  (EDP)  affiliate 
would  not  typically  exercise  a  controlling 
influence  to  the  extent  that  the  affiliate 
simply  provides  a  processing  service  to  the 
bank.  On  the  other  hand,  if  a  mortgage 
banking  affiliate  .sends  loans  to  an  insured 
institution  that  the  institution  is  obligated  to 
purchase,  then  the  officers  of  the  affiliate 
may  be  participants  in  the  insured 
institution’s  affairs.  Where  an  employee  of  an 
•  EDP  service  has  access  to  sensitive  bank 


*  These  are  virtually  identical  terms  to  those  used 
in  Section  19  of  the  Federal  Deposit  Insurance  Act. 


records  and  the  ability  to  manipulate  data  so 
as  to  influence  or  control  the  management  or 
affairs  of  an  insured  institution,  that  person 
will  be  covered  by  section  19.  The  degree  of 
such  influence  may  be  controlled  by  reliance 
upon  the  safeguards  and  internal  controls  put 
in  place  by  the  affiliate  and  the  bank.  Insured 
depository  institutions  continue  to  out  source 
increasing  numbers  of  banking  tasks.  To  the 
extent  that  independent  contractors  are 
utilized,  an  analysis  similar  to  that  for 
affiliates  may  be  applied.  Typically  an 
independent  contractor  does  not  have  a 
relationship  with  the  insured  institution 
other  than  the  activity  contracted  for  by  the 
depository  institution. 

63  FR  66177,  at  66178-66179  (December  1, 
1998). 

The  Board  agrees  with  the  FDIC’s 
analysis  and  believes  it  is  applicable  to 
the  credit  union  community  as  well. 
Therefore,  the  Board  is  of  the  view  that 
very  few  of  the  contractors  who  perform 
services  for  credit  unions  will  be 
involved  to  such  a  degree  that  they 
could  be  said  to  be  influencing  or 
controlling  the  management  or  affairs  of 
a  credit  union.  Only  when  the 
involvement  of  affiliates  or  independent 
contractors  rise  to  the  level  of 
influencing  or  controlling  the 
management  or  affairs  of  a  credit  union 
does  the  credit  union  need  to  be 
concerned  about  the  criminal  past  of  the 
employees  of  the  affiliate  or 
independent  contractor. 

One  commenter  asked  whether  it 
would  be  sufficient  to  specify  in 
contracts  with  vendors  that  no  one  who 
had  been  convicted  of  any  criminal 
offense  involving  dishonesty  or  bre.ach 
of  trust  would  be  allowed  to  have 
dealings  with  the  credit  union.  The 
FDIC  touched  on  this  question  in  its 
preamble,  stating  that  it  “expects  that 
the  relationship  between  an 
independent  contractor  and  an  insured 
institution  is  to  be  governed  by  a  written 
contract,  through  which  the  insured 
institution  may  require  typical 
safeguards  such  as  warranties  and  bond 
coverage.”  Id,  at  66179.  Though  not 
required  by  the  IRPS,  the  additional 
contractual  restriction  on  a  contractor  to 
not  use  employees  who  would 
otherwise  be  prohibited  under  Section 
205(d),  as  proposed  by  the  commenter, 
would  be  a  reasonable,  additional 
safeguard. 

Several  commenters  expressed 
concern  about  the  use  of  the  term  de 
facto  employee.  This  is  a  common 
employment  law  concept  that  was 
adopted  by  the  FDIC  in  its  Statement  of 
Policy  Pursuant  to  Section  19  of  the 
Federal  Deposit  Insurance  Act  to 
prevent  individuals  from  circumventing 
the  requirements  of  the  law  by  simply 
claiming  to  be  an  independent 
contractor.  As  the  FDIC  explained: 
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The  FDIC  is  aware  that  an  effort  can  be 
made  to  evade  the  coverage  of  section  19  by 
“converting”  an  employee  to  an  independent 
contractor.  In  those  cases,  generally 
applicable  standards  of  employment  law  will 
be  used  to  identify  such  arrangements,  and 
to  find  that  the  person  is  a  “de  facto” 
employee. 

63  FR  66177,  at  66179  (December  1,  1998). 

Whether  an  individual  is  actually  an 
independent  contractor  or  an  employee 
(a  de  facto  employee)  has  profound 
implications  with  respect  to  tax  and 
other  employment  matters.  In 
determining  whether  a  person  must 
request  consent  pursuant  to  Section 
205(d),  the  Board  believes  it  is 
appropriate  to  consider  what  the 
employee  actualfy  does  and  their 
relationship  to  the  credit  union  rather 
than  simply  whether  they  are  called  an 
independent  contractor.  Therefore,  the 
final  IRPS  retains  the  concept  that  de 
facto  employees,  as  determined  by 
applying  generally  applicable  standards 
of  employment  law,  will  also  be  subject 
to  Section  205(d).  Because  it  is  not 
possible  to  provide  more  concrete 
definitions,  the  Board  wants  to 
emphasize  that  credit  unions  with  any 
questions  regarding  whether  a  particular 
person  comes  within  the  scope  of 
Section  205(d)  may  solicit  guidance 
from  NCUA’s  Office  of  General  Counsel. 

Two  commenters  expressed  a  desire 
for  a  more  comprehensive  definition  of 
what  offenses  qualify  as  de  minimis. 

One  commenter  proposed  that  the  Board 
provide  a  comprehensive  listing  of 
offenses  that  involve  dishonesty  or 
breach  of  trust.  Another  commenter 
noted  that  almost  every  criminal  offense 
could  be  said  to  involve  dishonesty  or 
breach  of  trust  in  some  form,  and  asked 
whether  virtually  all  convictions  would 
be  subject  to  Section  205(d). 

The  Board  understands  the  desire  by 
credit  unions  for  more  certainty 
regarding  when  an  application  under 
Section  205(d)  is  required.  Hovvever, 
considering  the  number  of  potential 
jurisdictions  that  have  criminal  statutes 
containing  offenses  involving 
dishonesty  or  breach  of  trust,  it  is 
simply  not  possible  to  provide  an 
exhaustive  list  of  such  offenses.  Thus,  it 
remains  the  responsibility  of  each  credit 
union  to  examine  the  elements  of  the 
statute  under  which  an  individual  was 
convicted  in  order  to  determine  whether 
it  constitutes  a  crime  involving 
dishonesty  or  breach  of  trust. 

Another  commenter  urged  the  Board 
to  not  simply  provide  the  statutory  cite 
to  those  offenses  that  qualify  for  the  ten 
year  limitation  on  the  Board  providing 
consent  (found  at  Section  205(d)(2)),  but 
rather  to  list  such  offenses  separately. 
The  Board  is  not  inclined  to  provide  an 


exhaustive  list.  Congress  could  amend 
the  provision,  resulting  in  the  list 
becoming  outdated  and  inaccurate  until 
the  IRPS  is  appropriately  modified.  The 
Board  believes  the  better  approach  is  to 
cite  the  reader  to  the  exact  statutory 
provision  that  contains  the  most  current 
list  of  offenses  Congress  has  made 
subject  to  the  ten  year  ban. 

Five  commenters  expressed  concerns 
as  to  whether  the  proposed  IRPS  would 
operate  to  require  credit  unions  to 
conduct  background  checks  or  other 
inquiries  of  existing  employees  or 
institution-affiliated  parties,  if  such 
investigations  were  not  performed  at  the 
time  those  persons  became  affiliated 
with  the  credit  union.  In  that  regard,  the 
Board  would  note  that  the  prohibition  of 
Section  205(d)  has  existed  in  some  form 
since  1970.  Since  that  date,  credit 
unions  have  been  required  to  make  a 
diligent  inquiry  as  to  whether 
prospective  employees  or  institution- 
affiliated  parties  came  within  the 
prohibition  imposed  by  Section  205(d). 
Section  205(d)(1)(B)  contains  a  criminal 
provision  that  applies  to  credit  unions 
and  therefore,  credit  unions  should 
determine  for  their  own  protection 
whether  they  have  sufficiently 
excunined  the  background  of  those 
previously  allowed  to  serve  as 
employe'es  or  institution-affiliated 
parties. 

Another  commenter  requested  the 
Board  to  make  clear  that  credit  unions 
need  not  conduct  background  checks  of 
prospective  employees,  but  rather 
permit  reliance  on  answers  given  by 
applicants.  As  stated  in  the  proposed 
IRPS,  “The  NCUA  believes  that  at  a 
minimum,  each  insured  credit  union 
should  establish  a  screening  process 
which  provides  the  insured  credit  union 
with  information  concerning  any 
convictions  or  pretrial  diversion 
programs  pertaining  to  a  job  applicant. 
This  would  include,  for  example,  the 
cornpletion  of  a  written  employment 
application  which  requires  a  listing  of 
all  convictions  and  pretrial  diversion 
programs.”  The  Board  is  cognizant  that 
background  checks  are  costly  and  time- 
consuming.  Therefore,  the  Board  agrees 
with  the  commenter  that  credit  unions 
are  normally  justified  in  relying  on  a  job 
applicant’s  answers  regarding  past 
criminal  history.  However,  if  a  credit 
union  has  reason  to  believe  that  an 
applicant  was  not  being  truthful,  further 
inquiry  into  the  person’s  past  might  be 
necessary  under  the  circumstances. 

In  order  tq  provide  more  guidance  to 
credit  unions  regarding  screening  of 
prospective  employees,  one  commenter 
suggested  the  Board  issue  guidance 
similar  to  that  published  by  the  FDIC  on 
the  same  topic.  We  understand  the 


guidance  referenced  in  the  comment 
letter  is  FDlC’s  Financial  Institution 
Letter  FIL-46-2005,  dated  June  1,  2005, 
and  entitled  “Pre-Employment 
Background  Screening.”  The  guidance 
in  FIL-46-2005,  while  perhaps  useful, 
is  beyond  the  scope  of  this  IRPS. 
However,  the  agency  will  consider 
addressing  the  subject  in  another  forum 
in  the  future. 

One  commenter  asked  for  guidance  as 
to  whether  “good  faith  compliance  with 
a  similar  state  law  may  satisfy  the 
requirements  under”  Section  205(d). 

The  statute  cited  by  the  commenter  was 
a  New  York  law  that  prevented  denial 
of  employment  because  of  a  prior 
criminal  conviction  unless  certain  other 
factors  were  met.  The  Board  disagrees 
that  reliance  on  a  state  law  that  conflicts 
with  the  prohibition  imposed  by  Section 
205(d)  satisfies  the  requirements  of  the 
federal  statute.  The  Board  believes  that 
in  this  circumstance.  Section  205(d),  as 
a  federal  statute,  pre-empts  any  state 
law  that  conflicts  with  it.^ 

Consequently,  federally  insured  credit 
unions  must  comply  with  Section 
205(d),  even  if  doing  so  would  appear 
to  be  in  conflict  with  a  state 
employment  law. 

Two  commenters  suggested  that  the 
IRPS  specify  the  length  of  time  the 
Board  would  take  to  act  on  an 
application  submitted  for  consent  under 
Section  205(d).  One  commenter 
suggested  the  Board  should  be  able  to 
act  on  an  application  within  fourteen 
business  days;  another  suggested  within 
five  days.  The  Board  appreciates  the 
credit  union  community’s  desire  for 
certainty  as  to  how  quickly  applications 
under  Section  205(d)  will  be  processed. 
However,  each  application  is  fact 
specific  and  varies  in  complexity.  For 
that  reason,  the  Board  concludes  that  it 
is  impracticable  to  set  a  time  table  for 
action  on  such  applications.  Past 
applications  that  have  been  submitted  to 
the  Board  have  generally  been 
adjudicated  within  60  days  fi'om 
submission.  In  most  cases,  the  time  was 
significantly  less.  The  Board  is 
committed  to  deciding  applications  for 
consent  in  the  future  as  quickly  as 
possible. 


2  "Federal  preemption  of  state  laws  stems  from 
the  supremacy  clause.  U.S  Const.,  art.  V,  cl.  2, 
which  provides  that  the  laws  of  the  United  States 
shall  be  the  supreme  law  of  the  land, 
notwithstanding  any  state  laws  to  the  contrary. 
Preemption  may  be  *  *  *  implied  by  the  nature  of 
federal  legislation  and  the  subject  matter,  even 
absent  a  declaration  of  preemptive  intent.  Meyers  v. 
Beverly  Hills  Federal  Savings  and  Loan  Ass'n,  499 
F.2d  1145, 1146  (9th  Cir.  1974)."  Opinion  letter 
from  Hattie  M.  Ulan,  Associate  General  Counsel  to 
Peter ).  Liska,  dated  June  11, 1992,  subject,  Iowa 
Credit  Card  Registration  Law. 
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With  respect  to  the  factors  the  Board 
will  consider  when  evaluating  an 
application  under  Section  205(d),  one 
commenter  suggested  the  IRPS  include 
two  provisions  contained  in  FDIC’s 
regulatory  list  of  factors.  Specifically, 
one  of  the  suggested  additions  was  a 
provision  that  would  require  the  Board 
to  consider  whether  a  person’s 
participation  in  the  affairs  of  the  credit 
union  would  constitute  a  threat  to  its 
safety  or  soundness  or  the  interest  of  its 
members,  or  would  threaten  to  impair 
public  confidence  in  the  credit  union. 
The  other  suggested  addition  would 
address  whether  the  person  would  be 
eligible  for  bond  coverage. 

The  Board  believes  the  first  suggested 
provision  is  a  valuable  factor  to  be 
considered  and  accordingly  will  add  the 
additional  criteria  to  the  final  IRPS. 
Regarding  the  second  suggestion,  the 
Board  notes  that  the  proposed  IRPS 
contained  a  similar  provision  to  that 
suggested  (“(6)  The  applicability  of  the 
insured  institution’s  fidelity  bond 
coverage  to  the  person;”).  Thus,  because 
of  the  similarity  of  the  two  provisions, 
the  Board  will  retain  the  criteria 
unmodified  firom  the  proposed  IRPS. 

Accordingly,  and  except  as  discussed 
above,  the  Board  adopts  IRPS  08-1  as 
proposed. 

C.  Regulatory  Procedures 
Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  NCUA  prepare  an  analysis 
describing  any  significant  economic 
impact  agency  rulemaking  may  have  on 
a  substantial  number  of  small  credit 
unions.  5  U.S.C.  601  et  seq.  For 
purposes  of  this  analysis,  NCUA 
considers  credit  unions  under  $10 
million  in  assets  as  small  credit  unions. 
Since  the  requirements  in  this  IRPS  are 
generally  restatements  of  requirements 
in  other  laws,  NCUA  does  not  believe 
this  IRPS  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 

Paperwork  Reduction  Act 

This  IRPS  contains  an  application 
requirement.  As  required  by  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d),  NCUA  submitted  a  copy 
of  the  proposed  IRPS  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval.  OMB  approval  of 
the  Collection  of  Information  is  still 
pending. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
state  and  local  interests.  In  adherence  to 


fundamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
voluntarily  complies  with  the  executive 
order.  This  IRPS  applies  to  all  federally- 
insured  credit  unions,  but  does  not  have 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  IRPS  does  not 
constitute  a  policy  that  has  federalism 
implications  for  purposes  of  the 
executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  the 
IRPS  would  not  affect  family  well-being 
within  the  meaning  of  section  654  of  the 
Treasury  and  General  Government 
Appropriations  Act  of  1999,  Public  Law 
105-277,  112  Stat.  2681  (1998). 

By  the  National  Credit  Union 
Administration  Board,  on  July  24.  2008. 

Paul  M.  Peterson, 

Acting  Secretary  of  the  Board. 

Authority:  12  U.S.C.  1752a.  1756, 1766, 
1785. 

Interpretive  Ruling  and  Policy 
Statement  08-1 

Guidance  Regarding  Prohibitions 
Imposed  by  Section  205(d)  of  the 
Federal  Credit  Union  Act 

I.  Background 

This  Interpretive  Ruling  and  Policy 
Statement  (IRPS)  provides  requirements, 
direction,  and  guidance  to  federally- 
insured  credit  unions  (insured  credit 
unions)  and  individuals  regarding  the 
prohibition  imposed  by  operation  of  law 
by  Section  205(d)  of  the  Federal  Credit 
Union  Act  (FCU  Act)  (12  U.S.C. 

1785(d)).  Section  205(d)(1)  provides 
that,  except  with  the  prior  written 
consent  of  the  National  Credit  Union 
Administration  (NCUA)  Board,  a  person 
who  has  been  convicted  of  any  criminal 
offense  involving  dishonesty  of  breach 
of  trust,  or  has  agreed  to  enter  into  a 
pretrial  diversion  or  similar  program  in 
connection  with  a  prosecution  for  such 
offense  may  not: 

•  Become,  or  continue  as,  an 
institution  affiliated  party  with  respect 
to  any  insured  credit  union;  or 

•  Otherwise  participate,  directly  or 
indirectly,  in  the  conduct  of  the  affairs 
of  any  insured  credit  union. 

Section  205(d)(1)(B)  further  provides 
that  an  insured  credit  union  may  not 
allow  any  person  described  above  to 


engage  in  any  conduct  or  to  continue 
any  relationship  prohibited  by  Section 
205(d).  The  statute  imposes  a  ten-year 
ban  against  the  NCUA  Board  granting 
consent  for  a  person  convicted  of  certain 
crimes  enumerated  in  Title  18  of  the 
United  States  Code.  In  order  for  the 
NCUA  Board  to  grant  consent  during  the 
ten-year  period,  the  NCUA  Board  must 
file  a  motion  with,  and  obtain  the 
approval  of,  the  sentencing  court. 
(Section  205(d)(2)).  Finally,  Section 
205(d)(3)  states  that  “whoever 
knowingly  violates”  (d)(1)(A)  or 
(d)(1)(B)  is  committing  a  felony, 
punishable  by  up  to  five  years  in  jail 
and  a  fine  of  up  to  $1,000,000  a  day. 

This  IRPS  provides  guidance  to  credit 
unions  cmd  individuals  regarding  who  is 
subject  to  the  prohibition  provision  of 
Section  205(d).  The  IRPS  defines  what 
offenses  come  within  the  prohibition 
provision  of  Section  205(d)  and  thus 
require  an  application  for  the  NCUA 
Board’s  consent  to  participate  in  the 
affairs  of  an  insured  credit  union.  The 
IRPS  also  identifies  certain  offenses  that 
will  be  excluded  fi'om  Section  205(d) 
and  do  not  require  the  NCUA  Board’s 
consent.  In  order  to  assist  those  who 
may  need  the  consent  of  the  NCUA 
Board  to  participate  in  the  affairs  of  an 
insured  credit  union,  the  IRPS  explains 
the  procedures  to  request  such  consent, 
specifies  the  application  form  that  must 
be  used,  clarifies  the  duty  imposed  on 
credit  unions  by  Section  205(d),  and 
identifies  the  factors  the  NCUA  Board 
will  consider  in  deciding  whether  to 
provide  such  consent.  Finally,  the  IRPS 
explains  how  an  applicant  could  appeal 
a  decision  by  the  NCUA  Board  denying 
an  application  for  its  consent. 

II.  Policies  and  Procedures  Regarding 
Prohibitions  Imposed  by  Section  205(d) 

A.  Scope  of  Section  205(d)  of  the  FCU 
Act 

1.  Persons  Covered  by  Section  205(d) 

(a)  Institution-affiliated  parties. 

Section  205(d)  of  the  FCU  Act  applies 
to  institution-affiliated  parties,  as 
defined  by  Section  206(r)  of  the  FCU 
Act  (12  U.S.C.  1786(r)),  and  others  who 
are  participants  in  the  conduct  of  the 
affairs  of  an  insured  institution. 
Institution-affiliated  party  means: 

(1)  Any  committee  member,  director, 
officer,  or  employee  of,  or  agent  for,  an 
insiured  credit  union; 

(2)  Any  consultant,  joint  venture 
partner,  and  any  other  person  as 
determined  by  the  Board  (by  regulation 
or  on  a  case-by  case  basis)  who 
participates  in  the  conduct  of  the  affairs 
of  an  insured  credit  union;  and 

(3)  Any  independent  contractor 
(including  any  attorney,  appraiser,  or 
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accountant)  who  knowingly  or 
recklessly  participates  in — 

(i)  Any  violation  of  any  law  or 
regulation; 

(ii)  Any  breach  of  fiduciary  duty;  or 

(iii)  Any  unsafe  or  unsound  practice, 
which  caused  or  is  likely  to  cause  more 
than  a  minimal  financial  loss  to,  or  a 
significant  adverse  effect  on,  the  insured 
credit  union.  (Section  206(r)). 

All  officials,  committee  members  and 
employees  of  an  insured  credit  union 
fall  within  the  scope  of  Section  205(d) 
of  the  FCU  Act.  Additionally,  anyone 
NCUA  determines  to  be  a  de  facto 
employee,  applying  generally  applicable 
standards  of  employment  law,  will  also  ~ 
be  subject  to  Section  205(d). 

Under  Section  206(r),  independent 
contractors  are  considered  institution- 
affiliated  parties  if  they  knowingly  or 
recklessly  participate  in  violations, 
unsafe  or  unsound  practices  or  breaches 
of  fiduciary  duty  which  are  likely  to 
cause  significant  loss  to,  or  a  significant 
adverse  effect  on,  an  insured  credit 
union.  As  a  general  rule,  an 
independent  contractor  who  influences 
or  controls  the  management  or  affairs  of 
an  insured  credit  union,  would  be 
covered  by  Section  205(d).  In  addition, 
a  “person”’  for  purposes  of  Section 
205(d)  means  an  individual,  and  does 
not  include  a  corporation,  firm  or  other 
business  entity. 

(b)  Participants  in  the  affairs  of  an 
insured  credit  union. 

A  person  who  does  not  meet  the 
definition  of  institution-affiliated  party 
is  nevertheless  prohibited  by  Section 
205(d)  if  he  or  she  is  considered  to  be 
participating,  directly  or  indirectly,  in 
the  conduct  of  the  affairs  of  an  insured 
credit  union.  Whether  persons  who  are 
not  institution-affiliated  parties  are 
covered  depends  upon  their  degree  of 
influence  or  control  over  the 
management  or  affairs  of  an  insured 
institution.  Those  who  exercise  major 
policymaking  functions  of  an  insured 
institution  would  be  deemed 
participants  in  the  affairs  of  that 
institution  and  covered  by  Section 
205(d).  Participants  in  the  affairs  of  a 
credit  union  is  a  term  of  art  and  is  not 
capable  of  more  precise  definition.  As 
the  OTS  stated  in  the  preamble  to  its 
regulation  regarding  Section  19  of  the 
FDIA: 

Given  the  changes  in  banking,  including 
financial  modernization  and  the  rapid  pace 
of  technology,  a  regulatory  listing  of  activities 
that  constitute  participation  is  neither 
practical  nor  advisable.  Accordingly,  like 
FDIC’s  [Statement  of  Policy),  the  interim  final 
rule  does  not  define  precisely  what  activities 
constitute  “participation.”  Rather,  agency 
and  court  decisions  will  provide  the  guide  as 
to  what  standards  will  be  applied.  As  a 


general  proposition,  however,  participation 
will  depend  upon  the  degree  of  influence  or 
control  over  the  management  or  affairs  of  the 
[insured  credit  union].  Those  who  exercise 
major  policymaking  functions  at  [an  insured 
credit  union]  would  fall  within  this  category. 

72  FR  25948,  at  25949  (May  8,  2007). 

NCUA  agrees  with  that  view  and  will 
not  define  what  constitutes 
participation  in  the  conduct  of  the 
affairs  of  an  insured  credit  union  but 
rather  will  analyze  each  individual’s 
conduct  on  a  case-by-case  basis  and 
make  a  determination. 

2.  Offenses  Covered  by  Section  205(d) 

Except  as  indicated  in  paragraph  (3), 
below,  an  application  requesting  the 
consent  of  the  NCUA  Board  under 
Section  205(d)  is  required  where  any 
adult,  or  minor  treated  as  an  adult,  has 
received  a  conviction  by  a  court  of 
competent  jurisdiction  for  any  criminal 
offense  involving  dishonesty  or  breach 
of  trust  (a  covered  offense),  or  where 
such  person  has  entered  a  pretrial 
diversion  or  similar  program  regarding  a 
covered  offense.  The  following 
definitions  apply: 

(a)  Conviction.  There  must  be  a 
conviction  of  record.  Section  205(d) 
does  not  apply  to  arrests,  pending  cases 
not  brought  to  trial,  acquittals,  or  any 
conviction  which  has  been  reversed  on 
appeal.  A  conviction  with  regard  to 
which  an  appeal  is  pending  will  re'quire 
an  application  until  or  unless  reversed. 

A  conviction  for  which  a  pardon  has 
been  granted  will  require  an 
application. 

(b)  Pretrial  Diversion  or  Similar 
Program.  A  pretrial  diversion  program, 
whether  formal  or  informal,  is 
characterized  by  a  suspension  or 
eventual  dismissal  of  charges  or 
criminal  prosecution  upon  agreement  by 
the  accused  to  treatment,  rehabilitation, 
restitution,  or  other  non-criminal  or 
non-punitive  alternatives.  Whether  a 
program  constitutes  a  pretrial  diversion 
is  determined  by  relevant  federal,  state 
or  local  law,  and  will  be  considered  by 
the  NCUA  Board  on  a  case-by-case 
basis. 

(c)  Dishonesty  or  Breach  of  Trust.  The 
conviction  or  entry  into  a  pretrial 
diversion  program  must  have  been  for  a 
criminal  offense  involving  dishonesty  or 
breach  of  trust. 

“Dishonesty”  means  directly  or 
indirectly  to  cheat  or  defraud;  to  cheat 
or  defraud  for  monetary  gain  or  its 
equivalent;  or  wrongfully  to  take 
property  belonging  to  another  in 
violation  of  any  criminal  statute. 
Dishonesty  includes  acts  involving  want 
of  integrity,  lack  of  probity,  or  a 
disposition  to  distort,  cheat,  or  act 
deceitfully  or  fraudulently,  and  may 


include  crimes  which  federal,  state  or 
local  laws  define  as  dishonest. 

“Breach  of  trust”  means  a  wrongful 
act,  use,  misappropriation  or  omission 
with  respect  to  any  property  or  fund 
which  has  been  committed  to  a  person 
in  a  fiduciary  or  official  capacity,  or  the 
misuse  of  one’s  official  or  fiduciary 
position  to  engage  in  a  wrongful  act, 
use,  misappropriatidn  or  omission. 

Whether  a  crime  involves  dishonesty 
or  breach  of  trust  will  be  determined 
from  the  statutory  elements  of  the  crime 
itself.  All  convictions  for  offenses 
concerning  the  illegal  manufacture,  sale, 
distributidn  of  or  trafficking  in 
controlled  substances  shall  require  an 
application  for  the  NCUA  Board’s 
consent  under  Section  205(d). 

3.  Offenses  Not  Covered  by  Section 
205(d) 

(a)  De  minimis  Offenses.  Approval  is 
automatically  granted  and  an 
application  for  the  NCUA  Board’s 
consent  under  Section  205(d)  will  not 
be  required  where  the  covered  offense  is 
considered  de  minimis,  because  it  meets 
all  of  the  following  criteria: 

(1)  There  is  only  one  conviction  or 
entry  into  a  pretrial  diversion  program 
of  record  for  a  covered  offense; 

(2)  The  offense  was  punishable  by 
imprisonment  for  a  term  of  less  than  one 
year  and/or  a  fine  of  less  than  $1,000, 
and  the  punishment  imposed  by  the 
court  did  not  include  incarceration; 

(3)  The  conviction  or  pretrial 
diversion  program  was  entered  at  least 
five  years  prior  to  the  date  an 
application  would  otherwise  be 
required; 

(4)  The  offense  did  not  involve  an 
insured  depository  institution  or 
insured  credit  union;  and 

(5)  The  NCUA  Board  or  any  other 
federal  financial  institution  regulatory 
agency  has  not  previously  denied 
consent  under  Section  205(d)  of  the 
FCU  Act  or  Section  19  of  the  FDIA, 
respectively,  for  the  same  conviction  or 
participation  in  a  pretrial  diversion 
program. 

Any  person  who  meets  the  foregoing 
criteria  must  be  covered  by  a  fidelity 
bond  to  the  same  extent  as  other 
employees  in  similar  positions.  An 
insured  credit  union  may  not  allow  any 
person  to  participate  in  its  affairs,  even 
if  that  person  has  a  conviction  for  what 
would  constitute  a  de  minimis  covered 
offense,  if  the  person  cannot  obtain 
required  fidelity  bond  coverage. 

Any  person  who  meets  the  foregoing 
criteria  for  a  de  minimis  offense  shall 
disclose  the  presence  of  the  conviction 
or  pretrial  diversion  program  to  all 
insured  credit  unions  or  other  insured 
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institutions  in  the  affairs  of  which  he  or 
she  intends  to  participate. 

(b)  Youthful  offender  adjudgments. 

An  adjudgment  by  a  court  against  a 
person  as  a  “youthful  offender”  under 
any  youth  offender  law,  or  any 
adjudgment  as  a  “juvenile  delinquent” 
by  any  court  having  jurisdiction  over 
minors  as  defined  by  state  law  does  not 
require  an  application  for  the  NCUA 
Board’s  consent  under  Section  205(d). 
Such  adjudications  will  not  be 
considered  convictions  for  criminal 
offenses. 

(c)  Expunged  convictions.  A 
conviction  which  has  been  completely 
expunged  is  not  considered  a  conviction 
of  record  and  will  not  require  an 
application  for  the  NCUA  Board’s 
consent  under  Section  205(d). 

B.  Duty  Imposed  on  Credit  Unions 

Section  205(d)  imposes  a  duty  upon 
every  insured  credit  union  to  make  a 
reasonable  inquiry  regarding  the  history 
of  every  applicant  for  employment. 
NCUA  believes  that  inquiry  should 
consist  of  taking  steps  appropriate 
under  the  circumstances,  consistent 
with  applicable  law,  to  avoid  hiring  or 
permitting  participation  in  its  affairs  by 
a  person  who  has  a  conviction  or 
participation  in  a  pretrial  diversion 
program  for  a  covered  offense.  The 
NCUA  believes  that  at  a  minimum,  each 
insured  credit  union  should  establish  a 
screening  process  which  provides  the 
insured  credit  union  with  information 
concerning  any  convictions  or  pretrial 
diversion  programs  pertaining  to  a  job 
applicant.  This  would  include,  for 
example,  the  completion  of  a  written 
employment  application  which  requires 
a  listing  of  all  convictions  and  pretrial 
diversion  programs.  When  the  credit 
union  learns  that  a  prospective 
employee  has  a  prior  conviction  or 
entered  into  a  pretrial  diversion 
program  for  a  covered  offense,  the  credit 
union  must  submit  an  application 
requesting  the  NCUA  Board’s  consent 
under  Section  205(d)  prior  to  hiring  the 
person  or  otherwise  permitting  him  or 
her  to  participate  in  its  affairs. 

If  an  insured  credit  union  discovers 
that  an  employee,  official,  or  anyone 
else  who  is  an  institution-affiliated 
party  or  who  participates,  directly  or 
indirectly,  in  its  affairs,  is  in  violation 
of  Section  205(d),  the  credit  union  must 
immediately  place  that  person  on  a 
temporary  leave  of  absence  from  the 
credit  union  and  file  an  application 
seeking  the  NCUA  Board’s  consent 
under  Section  205(d).  The  person  must 
remain  on  such  temporary  leave  of 
absence  until  such  time  as  the  NCUA 
Board  has  acted  on  the  application. 
When  NCUA  learns  that  an  institution- 


affiliated  party  or  a  person  participating 
in  the  affairs  of  an  insured  credit  union 
should  have  received  the  NCUA  Board’s 
consent  under  Section  205(d)  but  did 
not,  NCUA  will  look  at  the 
circumstances  of  each  situation  to 
determine  whether  the  inquiry  made  by 
the  credit  union  was  reasonable  under 
the  circumstcmces. 

C.  Procedures  for  Requesting  the  NCUA 
Board’s  Consent  Under  Section  205(d) 

Section  205(d)  of  the  FCU  Act  serves, 
by  operation  of  law,  as  a  statutory  bar 
to  participation  in  the  affairs  of  an 
insured  credit  union,  absent  the  written 
consent  of  the  NCUA  Board.  When  an 
application  for  the  NCUA  Board’s 
consent  under  Section  205(d)  is 
required,  the  insured  credit  union  must 
file  a  written  application  using  the 
attached  form  with  the  appropriate 
NCUA  Regional  Director.  The  purpose 
of  an  application  is  to  provide  the 
applicant  an  opportunity  to  demonstrate 
that,  notwithstanding  the  bar,  the 
person  is  fit  to  participate  in  the 
conduct  of  the  affairs  of  an  insured 
credit  union  without  posing  a  risk  to  its 
safety  and  soundness  or  impairing 
public  confidence  in  that  institution. 
Such  an  application  should  thoroughly 
explain  the  circumstances  surrounding 
the  conviction  or  pretrial  diversion 
program.  The  applicant  may  also 
address  the  relevant  factors  and  criteria 
the  NCUA  Board  will  consider  in 
determining  whether  to  grant  consent, 
specified  below.  The  burden  is  upon  the 
applicant  to  establish  that  the 
application  warrants  approval. 

The  application  must  be  filed  by  an 
insured  credit  union  on  behalf  of  a 
person  unless  the  NCUA  Board  grants  a 
waiver  of  that  requirement  and  allows 
the  person  to  file  an  application  in  their 
own  right.  Such  waivers  will  be 
considered  on  a  case-by-case  basis 
where  substantial  good  cause  for 
granting  a  waiver  is  shown. 

D.  Evaluation  of  Section  205(d) 
Applications 

The  essential  criteria  used  by  the 
NCUA  Board  in  assessing  an  application 
for  consent  under  Section  205(d)  are 
whether  the  person  has  demonstrated 
his  or  her  fitness  to  participate  in  the 
conduct  of  the  affairs  of  an  insured 
credit  union,  and  whether  the 
employment,  affiliation,  or  participation 
by  the  person  in  the  conduct  of  the 
affairs  of  the  insured  credit  union  may 
constitute  a  threat  to  the  safety  and 
soundness  of  the  institution  or  the 
interests  of  its  members  or  threaten  to 
impair  public  confidence  in  the  insured 
credit  union. 


In  evaluating  an  application,  the 
NCUA  Board  will  consider: 

1.  The  conviction  or  pretrial  diversion 
program  and  the  specific  nature  and 
circumstances  of  the  covered  offense; 

2.  Evidence  of  rehabilitation, 
including  the  person’s  reputation  since 
the  conviction  or  pretrial  diversion 
program,  the  person’s  age  at  the  time  of 
conviction  or  pretrial  diversion 
program,  and  the  time  which  has 
elapsed  since  the  conviction  or  pretrial 
diversion  program; 

3.  Whether  peu'ticipation,  directly  or 
indirectly,  by  the  person  in  any  manner 
in  the  conduct  of  the  affairs  of  the 
insured  credit  union  constitutes  a  threat 
to  the  safety  or  soundness  of  the  insured 
credit  union  or  the  interest  of  its 
members,  or  threatens  to  impair  public 
confidence  in  the  insured  credit  union; 

4.  The  position  to  be  held  or  the  level 
of  participation  by  the  person  at  the 
insured  credit  union; 

5.  The  amount  of  influence  and 
control  the  person  will  be  able  to 
exercise  over  the  management  or  affairs 
of  the  insured  credit  union; 

6.  The  ability  of  management  of  the 
insured  credit  union  to  supervise  and 
control  the  person’s  activities; 

7.  The  applicability  of  the  insured 
institution’s  fidelity  bond  coverage  to 
the  person; 

8.  For  state  chartered,  federally 
insured  credit  unions,  the  opinion  or 
position  of  the  state  regulator;  and 

9.  Any  additional  factors  in  the 
specific  case  that  appear  relevant. 

The  foregoing  criteria  will  also  be 
applied  by  the  NCUA  Board  to 
determine  whether  the  interests  of 
justice  are  served  in  seeking  an 
exception  in  the  appropriate  court  when 
an  application  is  made  to  terminate  the 
ten-year  ban  for  certain  enumerated 
offenses  in  violation  of  Title  18  of  the 
United  States  Code  prior  to  its 
expiration  date.  NCUA  believes  such 
requests  will  be  extremely  rare  and  will 
be  made  only  upon  a  showing  of 
compelling  reasons. 

Some  applications  can  be  approved 
without  an  extensive  review  because  the 
person  will  not  be  in  a  position  to 
present  any  substantial  risk  to  the  safety 
and  soundness  of  the  insured  credit 
union.  Persons  who  will  occupy 
clerical,  maintenance,  service  or  purely 
administrative  positions,  generally  fall 
into  this  category.  A  more  detailed 
analysis  will  be  performed  in  the  case 
of  persons  who  will  be  in  a  position  to 
influence  or  control  the  management  or 
affairs  of  the  insured  credit  union. 
Approval  by  the  NCUA  Board  will  be 
subject  to  the  condition  that  the  person 
shall  be  covered  by  a  fidelity  bond  to 
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the  same  extent  as  others  in  similar  , 
positions. 

In  cases  in  which  the  NCUA  Board 
has  granted  a  waiver  to  allow  a  person 
to  file  an  application  in  their  own  right, 
approval  of  the  application  will  be 
conditioned  upon  that  person  disclosing 
the  presence  of  the  conviction  to  all 
insured  credit  unions  or  other  insured 
financial  institutions  in  the  affairs  of 
which  he  or  she  wishes  to  participate. 
When  deemed  appropriate,  approval 
may  also  be  subject  to  the  condition  that 
the  prior  consent  of  the  NCUA  Board  - 
will  be  required  for  any  proposed 
significant  changes  in  the  person’s 
duties  and/or  responsibilities.  Such 
proposed  changes  may,  in  the  discretion 
of  the  appropriate  Regional  Director, 
require  a  new  application  for  the  NCUA 
Board’s  consent.  When  approval  has 


been  granted  for  a  person  to  participate 
in  the  affairs  of  a  particular  insured 
credit  union  and  subsequently  that 
person  seeks  to  participate  in  the  affairs 
of  another  insured  credit  union, 
approval  does  not  automatically  follow. 
In  such  cases,  another  application  must 
be  submitted.  Moreover,  any  person 
who  has  received  consent  from  the 
NCUA  Board  under  Section  205(d)  and 
subsequently  wishes  to  become  an 
institution  affiliated  party  or  participate 
in  the  affairs  of  an  FDIC-insvued 
institution,  he  or  she  must  obtain  the 
prior  approval  of  the  FDIC  pursuant  to 
Section  19  of  the  FDIA. 

E.  Right  To  Request  a  Hearing  Following 
the  Denial  of  an  Application  Under' 
Section  205(d) 

If  the  NCUA  Board  withholds  consent 
under  Section  205(d),  the  insured  credit 


union  (or  in  the  case  where  a  waiver  has 
been  granted,  the  individual  that 
submitted  the  application)  may  request 
a  hearing  by  submitting  a  written 
request  within  30  days  following  the 
date  of  the  NCUA  Board’s  action.  The 
NCUA  Board  will  apply  the  ptocess 
contained  in  regulations  governing 
prohibitions  based  on  felony 
convictions,  found  at  part  747,  subpart 
D  of  Title  12,  Code  of  Federal 
Regulations,  to  any  request  for  a 
hearing.  The  insured  credit  union  (or  in 
the  case  where  a  waiver  has  been 
granted,  the  individual  that  submitted 
the  application)  may  also  waive  a 
hearing  and  request  that  the  NCUA 
Board  determine  the  matter  on  the  basis 
of  written  submissions. 
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•  Expiration  Date: 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

APPLICATION  TO  REQUEST  CONSENT  PURSUANT  TO  SECTION  205(d)  j 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  2  hours  for  biographical  information.  i 

This  estimate  includes  time  to  gather  and  maintain  data  in  the  required  form,  to  review  instructions,  and  to  complete 
the  information  collection.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden  to:  Office  of  General  Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street,  Alexandria,  Virginia  22314  and  to  the  Office  of  Management  and  Budget, 

Papenwork  Reduction  Project,  Washington,  DC  20503.  An  organization  or  a  person  is  not  required  to  respond  to  a 
collection  of  information  unless  if  displays  a  currently  valid  0MB  control  number. 


Section  205(d)(1)  of  the  Federal  Credit  Union  Act  (12  U.S.C.  §  1785(d)(1)),  provides 
that,  except  with  the  prior  written  consent  of  the  National  Credit  Union  Administration 
(NCUA)  Board,  a  person  who  has  been  convicted  of  any  criminal  offense  involving 
dishonesty  or  breach  of  trust,  or  has  agreed  to  enter  into  a  pretrial  diversion  or  similar 
program  in  connection  with  a  prosecution  for  such  offense  may  not: 

•  become,  or  continue  as,  an  institution  affiliated  party 
with  respect  to  any  insured  credit  union;  or 

•  otherwise  participate,  directly  or  indirectly,  in  the 
conduct  of  the  affairs  of  any  insured  credit  union. 

Section  205(d)(1)(B)  further  provides  that  an  insured  credit  union  may  not  allow  any 
person  described  above  to  engage  in  any  conduct  or  to  continue  any  relationship 
prohibited  by  Section  205(d).  Section  205(d)(3)  states  that  “whoever  knowingly 
violates”  (d)(1)(A)  or  (d)(1)(B)  is  committing  a  felony,  punishable  by  up  to  five  years  in 
jail  and  a  fine  of  up  to  $1 ,000,000  a  day.  The  statute  also  prescribes  a  minimum  ten- 
year  prohibition  period  for  certain  offenses. 

The  NCUA  Board  issued  Interpretive  Ruling  and  Policy  Statement  08-1  (IRPS  08-1), 
entitled  Guidance  Regarding  Prohibitions  Imposed  by  Section  205(d)  of  the  Federal 
Credit  Union  Act,  to  assist  the  credit  union  community  in  requesting  the  NCUA  Board’s 
consent  pursuant  to  Section  205(d).  IRPS  08-1  is  available  on  NCUA’s  website  at 
http://www.ncua.qov/RequlationsOpinionsLaws/IRPS/IRPS.html.  by  contacting  NCUA’s 
Publications  Department  at  703-518-6340  or  from  any  NCUA  Regional  Office. 

All  requests  for  the  NCUA  Board’s  consent  pursuant  to  Section  205(d)  should  be 
submitted  using  the  attached  form.  Please  consult  IRPS  08-1  prior  to  completing  the 
attached  application,  as  not  all  criminal  convictions  require  an  application  to  be 
submitted.  IRPS  08-1  also  lists  the  factors  the  NCUA  Board  will  consider  when 
evaluating  any  application  for  consent.  . 

Any  questions  regarding  the  process  to  request  the  NCUA  Board’s  consent  pursuant  to 
Section  205(d),  including  whether  an  application  is  required,  may  be  directed  to  NCUA’s 
Office  of  General  Counsel  at  703-518-6540  or  by  email  at  oqcmail@ncua.qov. 

Completed  applications  should  be  sent  to  the  appropriate  NCUA  Regional  Office. 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 

APPLICATION  PURSUANT  TO  SECTION  205(8)  OF  THE  FEDERAL  CREDIT  UNION  ACT 


SECTION  A  -  APPLICANT  CREDIT  UNION  INFORMATION 


1 .  Name  of  Credit  Union: 


I  2.  Date  of  Application: 


3.  Address  of  Credit  Union:  (Street,  City,  County.  State  and  Zip  Code) 


We  have,  in  connection  with  preparing  this  Application,  read  Sections  205(d)(1)  &  (3)  of  the  Federal  Credit  Union  Act  (12 
u  s  e.  §§  1785(d)(1)  &  (3))  vifhich  governs  requests  by  insured  credit  unions  for  the  consent  of  the  National  Credit  Union 
Administration  Board  for  a  person  who  has  been  convicted  of  a  crime  involving  dishonesty  or  breach  of  trust,  or  who  has 
agreed  to  enter  into  a  pretrial  diversion  or  similar  program  in  connection  with  a  prosecution  for  such  offense,  to  become  or 
continue  as  an  institution-afTiliated  party,  or  otherwise  participate,  directly  or  indirectly,  in  the  conduct  of  the  affairs  of  an 
insured  credit  union. 

In  support  of  this  Application,  the  following  statements,  representations  and  information  are  submitted  for  the  purpose  of  irntucing 
the  National  Credit  Union  Administration  Board  to  grant  its  written  consent  to  the  person  identified  below  (hereinafter,  the  prohibited 
person),  viiho  has  been  convicted  of  a  crime  involving  dishonesty  or  breach  of  trust  or  has  agreed  to  enter  into  a  pretnal  diversion  or 
simitar  program  in  connection  with  a  prosecution  for  such  offense,  to  become  or  continue  as  an  institution-afTiliated  party,  or 
otherwise  participate,  directly  or  indirectly,  in  the  conduct  of  the  affairs  of  this  credit  union. 


SECTION  B  -  BIOGRAPHICAL  INFORMATION  CONCERNING  THE  PROHIBITED  PERSON 

1  Name: 

2.  Address: 

(Street,  City,  County,  State  and  Zip  Code) 

I  3.  Date  of  Birth:  (Month,  day,  year) 


(  4.  Place  of  Birth:  (City  arKi  State) 


[  5.  Social  Security  Number  (see  Privacy  Act  Notice  on  page  4). 

1  6.  Name  and  Address  of  Present  or  Most  Recent  Employer:  (Street.  City.  County,  State  and  Zip  Code) 
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SECTION  C  -  INFORMATION  RELATIVE  TO  THE  PROHIBITED  PERSON’S  CONVICTIONS 


a.  Date  of  conviction  ; 


hi'j  I E:  Additional  conviction(s)  for  a  crime  involving  dishonesty  or  breach  of  trust  discovered  subsequent  to  approval  of  this 
Application  v/ill  require  the  submission  of  another  application 
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I  do  hereby  certify  that  the  Biographical  Information  Concerning  the  Prohibited  Person  (Section  B)  and  Information  Relative  to  the 
Prohibited  Person's  Convictions  (Section  C)  are  true  and  correct  to  the  best  of  my  knowledge  and  belief. 


SIGNATURE  OF  THE  PROHIBITED  PERSON  DATE  SIGNED 


PRIVACY  ACT  NOTICE 

The  Privacy  Act  of  1974  (Public  Law  93-579)  requires  that  you  be  advised  as  to  (he  legal  authority,  purpose  and  uses  of  the 
information  solicited  by  this  form.  Pursuant  to  Section  205(d)  of  the  Federal  Credit  Union  Act  (12  U.S.C.  §  1785(d)),  the  information 
in  this  form  is  requested  for  the  purpose  of  evaluating  an  application  for  the  consent  of  the  NCUA  Board  to  allow  a  prohibited  person 
to  participate  in  the  affairs  of  an  insured  credit  union.  NCUA  may  conduct  a  more  involved  background  check  as  part  of  the 
approval  process.  This  form  may  be  disclosed  to  any  of  the  following  sources:  any  appropriate  Federal  or  State  credit  union 
regulatory  agencies  and  law  enforcement  or  other  governmental  agencies  for  identity  verification  purposes;  a  congressional  office  in 
response  to  your  inquiry  to  that  office;  an  appropriate  federal,  state,  or  local  authority  in  the  investigation  or  enforcement  of  a  statute 
or  regulation,  or  employees  of  a  federal  agency  for  audit  purposes.  In  addition,  in  the  event  of  litigation,  the  application  may  be 
presented  to  the  appropriate  court  as  evidence  and  to  counsel  in  the  course  of  discovery.  Failure  to  complete  this  form  or  omission 
of  any  item  of  information,  except  for  disclosure  of  your  social  security  number,  may  result  in  a  delay  in  the  processing  of  this 
application.  In  accordance  with  Section  792.68  of  NCUA's  regulations,  you  are  not  required  to  furnish  your  social  security  number 
on  this  form.  Your  social  security  number,  if  voluntarily  provided,  will  be  used  to  more  easily  verify  the  information  required  by  this 
form.  No  penalty  will  result  to  you  or  to  the  credit  union  if  you  do  not  provide  your  social  security  number.  Falsification  of  any  of  the 
information  may  serve  as  a  basis  for  removal  of  the  prohibited  person  if  employed  by  the  credit  union  and  as  grounds  for  criminal 
charges 
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The  credit  union's  fidelity  insurer  is  to  be  notified  of  all  pertinent  information  regarding  the  conviction  of  the  prohibited  person. 
Assurances  from  the  insurer  must  be  obtained,  in  writing,  stating  that  the  prohibited  person  will  be  covered  by  the  credit  union's 
fidelity  bond.  This  application  and  the  information  requested  herein  may  be  submitted  prior  to  notification  of  the  bonding  company. 
However,  the  NCUA  Board's  consent  will  be  sut^ect  to  a  condition  that  written  assurance  of  fidelity  coverage  to  the  same  extent  as 
others  in  similar  positions  be  obtained  by  the  Credit  Union. 


I  do  hereby  certify  that  the  board  of  directors  of  the  credit  union  adopted  a  resolution  which  delegated  the  undersigned  the  authority 
to  make  applications  pursuant  to  Section  205(d)  of  the  Federal  Credit  Union  Act  or  have  adopted  a  resolution  authorizing  this 
application  pursuant  to  Section  205(d)  of  the  Federal  Credit  Union  Act. 


SIGNATURE  OF  CREDIT  UNION  OFFICIAL  TITLE  DATE  SIGNED 

This  is  an  official  document  of  the  National  Credit  Union  Administration.  Providing  false  information  may  be  grounds  for  prosecution 
urrder  the  provisions  of  Title  18,  Sections  1001  to  1007,  of  the  United  States  Code  and  may  be  punishable  by  fine  or  imprisonment. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  a  Closed  Meeting  on 
Thursday,  August  21,  2008  at  2  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  also  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  9(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5),  (7),  9(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

Commissioner  Paredes,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  Closed  Meeting  in  closed 
session. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday, 

August  21,  2008  will  be: 

Formal  orders  of  investigation; 
institution  and  settlement  of  injunctive 

actions: 

institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature;  and 
adjudicatory  matters. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items. 

For  further  information  and  to 
ascertain  what,  if  any,  matters  have  been 
added,  deleted  or  postponed,  please 
contact: 

The  Office  of  the  Secretary  at  (202) 
551-5400. 

Dated:  August  14,  2008. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-19214  Filed  8-18-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58345;  File  No.  SR-DTC- 
2007-16] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  the  Admission  of 
Foreign  Entities  as  Direct  Depository 
Participants 

August  12,  2008. 

I.  Introduction 

On  November  16,  2007,  The 
Depository  Trust  Company  (“DTC”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  and  on 
February  5,  2008,  amended  proposed 
rule  change  SR-DTC-2007-13  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).*  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  March  7,  2008.**  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposed  rule  change  as  modified  by 
Amendment  No.  1. 

II.  Description 

The  proposed  rule  change  amends 
DTC’s  policy  statement  regarding  the 
admission  of  participants  to  permit 
entities  that  are  organized  in  a  foreign 
country  and  are  not  subject  to  U.S. 
federal  or  state  regulation  (“foreign 
entities”)  to  become  eligible  to  become 
direct  DTC  participants  (“Foreign  Entity 
Policy  Statement”). 3 

In  1990,  DTC  adopted  a  Policy 
Statement  on  the  Admission  of 
Participants  (“1990  Policy  Statement”) 
to  make  clear  that  in  determining 
whether  to  grant  access  to  its  services, 
DTC  regards  as  a  critical  factor  that  an 
applicant  is  subject  to  comprehensive 
U.S.  federal  or  state  regulation  relating 
to,  among  other  things,  capital 
adequacy,  financial  reporting  and 
recordkeeping,  operating  performance, 
and  business  conduct.'*  Generally  under 
the  1990  Policy  Statement,  unless  an 
applicant  is  subject  to  U.S.  federal  or 
state  regulatory  agency  oversight,  the 


'15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  57392 
(February  27,  2008),  73  FR  12485. 

^  The  National  Securities  Clearing  Corporation 
(“NSCC")  filed  and  the  Commission  has  approved 
a  similar  proposed  rule  change  that  would  permit 
NSCC  to  adopt  a  similar  policy  statement  with 
respect  to  the  admission  of  foreign  entities  as 
members.  Securities  Exchange  Act  Release  No. 
58344  (August  12,  2008)  (File  No.  SR-NSCC-2007- 
15). 

■*  Securities  Exchange  Act  Release  No.  28754 
(January  8, 1991),  56  FR  1548  (January  15, 1991) 
(File  No.  SR-DTC-90-01). 


applicant  would  not  be  eligible  to 
become  a  DTC  participant.'*  Since  1990, 
DTC  has  admitted  a  small  number  of 
foreign  entities  where  their  obligations 
to  DTC  have  been  guaranteed  by 
creditworthy  DTC  participants. 

The  purpose  of  the  proposed  Foreign 
Entity  Policy  Statement  is  to  establish 
admissions  criteria  that  will  permit 
well-qualified  foreign  entities  to  become 
participants  of  DTC  and  to  obtain  direct 
access  to  DTC’s  services  while  assuring 
that  the  unique  risks  associated  with  the 
admission  of  foreign  entities  are' 
adequately  addressed.** 

The  admission  of  foreign  entities  as 
participants  raises  a  number  of  unique 
risks  and  issues,  including  that  (1)  the 
entity  is  not  subject  to  U.S.  federal  or 
state  regulation,  (2)  that  the  operation  of 
the  laws  of  the  entity’s  home  country 
and  time  zone  differences  ^  may  impede 
the  successful  exercise  of  DTC’s  rights 
and  remedies  particularly  in  the  event 
of  the  entity’s  failure  to  settle,  and  (3) 
financial  information  about  the  foreign 
entity  made  available  to  DTC  for 
monitoring  purposes  may  be  less 
adequate  than  the  financial  information 
about  U.S.-based  entities. 

The  Foreign  Entity  Policy  Statement 
requires  that  in  addition  to  executing 
the  standard  DTC  Participation 
Agreement  the  foreign  entity  enter  into 
a  series  of  undertakings  and  agreements 
that  are  designed  to  address 
jurisdictional  concerns  and  to  assure 
that  DTC  is  provided  with  audited 
financial  information  that  is  acceptable 
to  DTC.®  The  proposed  policy  statement 
would  also  require  that  the  foreign 
entity  (1)  be  subject  to  regulation  in  its 
home  country  and  (2)  be  in  good 


*DTC  recognized,  however,  that  any  person 
designated  by  the  Conunissibn  pursuant  to  Section 
17A(b)(3)(B)(vi)  of  the  Act,  even  if  not  subject  to 
such  regulatory  oversight,  would  be  eligible  for 
admission.  The  1990  Policy  Statement  was 
approved  by  the  Commission  on  January  8, 1991. 

®  DTC’s  proposed  “Policy  Statement  on  the 
Admission  of  Non-U. S.  Entities  as  Direct  Depository 
Participants”  is  attached  as  Exhibit  5  to  its  filing, 
which  can  be  found  at  http://www.dtcc.com/ 
downloads/legal/rule _filings/2007/dtc/2007-l  6.pdf. 

^Time  zone  differences  may  complicate 
communications  between  a  foreign  participant  and 
its  U.S.  Settling  Bank  with  respect  to  the  timely 
payment  of  the  participant’s  net  debit  to  DTC 
including  intraday  demands  for  payment.  These 
differences  may  also  delay  DTC’s  receipt  of 
information  available  in  the  foreign  participant’s 
home  country  to  others  including  its  other  creditors 
about  the  foreign  participant’s  financial  condition 
on  the  basis  of  which  DTC  would  have  taken  steps 
to  protect  the  interests  of  DTC  and  its  participants. 

®  In  the  Foreign  Entity  Policy  Statement,  DTC  has 
reserved  the  right  to  waive  certain  of  these  criteria 
where  such  criteria  are  inappropriate  to  a  particular 
applicant  or  class  of  applicants  [e.g.,  a  foreign 
government  or  international  or  national  central 
securities  depositories). 
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standing  with  its  home  country 
regulator. 

The  Foreign  Entity  Policy  Statement 
was  previously  approved  by  the 
Commission  on  a  temporary  basis  in 
IQQ?.**  As  currently  proposed,  the 
Foreign  Entity  Policy  Statement  would 
retain  all  the  requirements  of  the 
previous  version  with  the  exception  of 
the  “special  financial  conditions” 
requirements,  as  explained  below.  It 
would  also  include  new  requirements 
with  respect  to  non-U.S.  GAAP  financial 
statements  and  anti-money  laundering 
(“AML”)  risk. 

The  Foreign  Entity  Policy  Statement 
previously  included  “special  financial 
conditions”  requirements  applicable  to 
peulicipants  that  were  foreign  entities. 
The  special  financial  conditions 
requirements  mandated  that  a  foreign 
entity  have  and  maintain  minimum  net 
capital  of  1000%  of  the  minimum  net 
capital  for  the  admission  of  a  U.S. 
entity.  A  foreign  entity  was  also 
required  to  have  additional  “special 
collateral”  in  its  account  equal  to  fifty 
percent  of  its  net  debit  cap.  Any  net 
debit  of  the  foreign  entity  had  to  be 
supported  by  the  value  of  other,  non¬ 
special  collateral  including  securities 
received  by  the  participant  valued  in 
accordance  with  DTC’s  customary 
haircuts.  Except  for  U.S.  Treasury 
securities,  which  received  a  haircut  of  2 
percent,  securities  posted  as  special 
collateral  received  a  haircut  of  50%  of 
their  market  value.  The  foreign  entity 
did  not  receive  credit  for  special 
collateral  ia  DTC’s  collateral  monitor. 
DTC  now  believes  that  its  net  debit  cap, 
collateral  monitor,  and  other  risk 
management  controls  and  procedures 
applicable  to  all  participants  together 
with  the  other  requirements  of  the 
Foreign  Entity  Policy  Statement  would 
adequately  limit  DTC’s  exposure  in  the 
event  of  a  failure  to  settle  and 
insolvency  of  a  foreign  participant 
without  the  need  for  the  special 
financial  conditions  requirement.’" 


9  Securities  Exchange  Act  Release  Nos.  38600 
(May  9,  1997),  62  FR  27086  (May  16,  1997)  (File  No. 
SR-DTC-96-13);  40064  (June  3.  1998),  63  FR  31818 
(June  10,  1998)  (File  No.  SR-DTC-98-11);  41466 
(May  28,  1999),  64  FR  30077  (June  4,  1999)  (File 
No.  SR-DTC-99-12);  42865  (May  30.  2000),  65  FR 
36188  (June  7,  2000)  (File  No.  SR-DTC-00-07); 
44470  (June  22.  2001),  66  FR  34972  (July  2,  2001) 
(File  No.  SR-DTC-2001-10).  Approval  of  the 
Foreign  Entity  Policy  Statement  as  previously  filed 
and  temporarily  approved  by  the  Commission 
extended  through  May  31,  2002. 

'"Additionally,  in  the  Foreign  Entity  Policy 
Statement,  DTC  has  reserved  the  right  to  require  a 
foreign  entity  to  deposit  additional  amounts  to 
DTC's  participants  fund  and  the  right  to  require  a 
tetter  of  credit  as  the  form  of  participant  fund 
collateral  where  DTC  in  its  sole  discretion  believes 
the  entity  presents  legal  risk. 


The  Foreign  Entity  Policy  Statement 
also  previously  required  foreign  entities 
to  provide  to  DTC  for  financial 
monitoring  purposes  audited  financial 
statements  prepared  in  accordance  with 
U.S.  generally  accepted  accounting 
principles  (“GAAP”)  or  other  generally 
accepted  accounting  principles  that 
were  satisfactory  to  DTC.  As  proposed, 
the  Foreign  Entity  Policy  Statement  will 
provide  for  the  submission  of  audited 
financial  statements  other  than  U.S. 
GAAP,  but  to  address  the  risk  presented 
by  accepting  financial  statements 
prepared  in  non-U.S.  GAAP,  DTC  would 
increase  the  existing  minimum  financial 
requirements  for  any  foreign  entity 
submitting  its  financial  statements  in 
non-U.S.  GAAP  by  a  premium.  The 
premiums  would  be  as  follows: 

(i)  IV2  times  the  existing  requirement 
for  a  foreign  entity  submitting  financial 
statements  prepared  in  accordance  with 
International  Financial  Reporting 
Standards  (“IFRS”),  the  Companies  Act 
of  1985  (“UK  GAAP”),  or  Canadian 
GAAP; 

(ii)  5  times  the  existing  requirement 
for  a  foreign  entity  submitting  financial 
statements  prepared  in  accordance  with 
a  European  Union  (“EU”)  country 
GAAP  other  than  UK  GAAP;  and 

(iii)  7  times  the  existing  requirement 
for  a  foreign  entity  submitting  financial 
statements  prepared  in  accordance  with 
any  other  type  of  GAAP. 

Finally,  DTC  is  proposing  to  add  a 
new  requirement  to  the  Foreign  Entity 
Policy  Statement  that  a  foreign  entity 
must  provide  sufficient  information  to 
DTC  so  that  DTC  can  evaluate  AML  risk. 

III.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.”  When  the  Commission 
previously  approved  DTC’s  Foreign 
Entity  Policy  Statement  it  found  that  the 
policy  statement  was  designed  to 
address  the  jurisdiction  differences  in 
regulatory  structure  and  in  business 
operations  of  non-U.S.  entities  with 
respect  to  risk  control  and  management. 
Additionally,  the  Commission  found 
that  the  policy  statement  was  designed 
to  bind  non-U.S.  entities  to  DTC’s  rules 
and  procedures  in  a  manner  similar  to 
domestic  participants  and  was  designed 
to  lesson  or  eliminate  the  negative 
effects  that  jurisdictional  issues  could 
have  on  DTC’s  exercise  of  its  rights 
against  non-U.S.  entities.  The  proposed 
rule  change  adopts  a  Foreign  Entity 


Policy  Statement  that  is  substantially 
similar  to  the  one  previously  approved 
by  the  Commission.  DTC  has  eliminated 
the  special  financial  conditions  that 
were  included  in  the  earlier  policy 
statement  and  has  added  a  new 
requirement  to  increase  the  minimum 
financial  requirements  if  the  foreign 
participant  submits  audited  financial 
statements  prepared  using  non-U.S. 
GAAP.  The  multiples  used  to  calculate 
the  premiums  DTC  will  charge  for  non- 
U.S.  GAAP  are  identical  to  those  the 
Commission  previously  approved  for 
the  Government  Securities  Division  and 
MBS  Division  of  the  Fixed  Income 
Clearing  Corporation.’ 2  Although  DTC 
will  collect  less  collateral  than  was 
required  under  the  earlier  policy 
statement,  we  are  satisfied  with  DTC’s 
explanation  that  its  other  fincmcial 
controls,  such  as  in  its  discretion 
requiring  a  letter  of  credit,  are 
sufficiently  designed  to  limit  risk  of  loss 
to  DTC  or  its  participants  as  a  result  of 
a  foreign  participant’s  insolvency.  In 
addition,  recent  changes  in  bankruptcy 
law  have  raised  questions  about 
whether  DTC  could  enforce  its  rights  to 
a  participant’s  collateral  in  non-U.S. 
jurisdictions.  The  changes  with  respect 
to  the  pcirticipants’  minimum  financial 
requirements  should  help  to  ensure  that 
all  foreign  participants  have  sufficient 
financial  resources  to  be  participants  in 
and  meet  their  settlement  obligations  to 
DTC.  Accordingly,  based  on  this  and  the 
earlier  findings,  we  find  that  the  Foreign 
Entity  Policy  Statement  is  designed 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  which  are  in  the 
custody  or  control  of  DTC  or  for  which 
it  is  responsible. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2007-16),  as  modified  by 
Amendment  No.  1,  be  and  hereby  is 
approved. 


'2  Securities  Excliange  Act  Release  No.  51385 
(Marcli  16,  2005),  70  FR  14736  (MarcJi  23,  2005) 
(File  No.  SR-FlCC-2004-14). 

in  approving  tlie  proposed  rule  change,  the 
Commission  considered  the  proposal's  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 


"15U.S.C.  78q-l(b)(3)(F). 
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For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^"* 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-19133  Filed  8-18-08;  8:45  am] 
BILLING  CODE  8010-<I1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58335;  File  No.  SR- 
NASDAQ-2008-053] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Order 
Granting  Approval  of  Proposed  Rule 
Change  To  Modify  the  Definition  of 
“Independent  Director” 

August  8,  2008. 

On  June  6,  2008,  The  NASDAQ  Stock 
Market  LLC  (“Nasdaq”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  ^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
modify  Nasdaq’s  definition  of 
“independent  director.”  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  July  2,  2008. ^ 
The  Commission  received  no  comments 
on  the  proposal. 

Currently,  Nasdaq  Rule  4200(a)(15)(B) 
provides  that  a  director  of  a  listed 
company  who  accepted,  or  has  a  family 
member  who  accepted,  any 
compensation  from  the  company  in 
excess  of  $100,000  during  any  period  of 
twelve  months  within,  the  preceding 
three  years  cannot  be  deemed  an 
independent  director  (with  certain 
exceptions).  The  proposed  rule  change 
would  change  this  threshold  amount  to 
$120,000. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular  with  Section 
6(b)(5)  of  the  Act.'*  The  Commission 
notes  that  Regulation  S-K,  Item  404, 
under  the  Act,®  which  requires  public 
companies  to  disclose  certain  material 
information  regarding  the  independence 
of  directors  (among  other  “related 
persons”  associated  with  the  company). 


>■'  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

2  See  Securities  Exchange  Act  Release  No.  58029 
(June  26,  2008),  73  FR  38016. 

'*  15  U.S.C.  78f(b)(5).  In  approving  this  proposed 
rule  change,  the  Commission  has  considered  the 
proposed  rule’s  impact  on  efhciency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(f).  - 

=  17  CFR  229.404  and  17  CFR  228.404. 


establishes  $120,000  as  the  amount 
above  which  financial  transactions  and 
relationships  involving  a  company  and 
its  directors  must  be  disclosed.®  The 
Commission  believes  that  it  is 
appropriate  for  Nasdaq  to  use  this  same 
threshold  amount  with  regard  to  its 
definition  of  “independent  director”  in 
Nasdaq  Rule  4200(a)(15)  as  a  “bright 
line”  test  to  determine  whether  a 
director  of  a  listed  company  would  be 
precluded  from  being  considered 
independent.  The  Commission  further 
notes  that  even  if  a  director  (or  a  family 
member)  received  less  than  $120,000  in 
compensation  from  the  listed  company, 
the  company’s  board  still  would  have  to 
make  an  affirmative  determination  that 
the  director  has  no  relationship  with  the 
listed  company  that,  in  the  board’s 
opinion,  would  interfere  with  the 
exercise  of  his  or  her  independent 
judgment  in  carrying  out  the 
responsibilities  of  a  director.^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-NASDAQ- 
2008-053)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-19113  Filed  8-18-08;  8:45  am] 
BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-58344;  File  No.  SR-NSCC- 
2007-15] 

Self-Regulatory  Organizations; 

National  Securities  Ciearing 
Corporation;  Order  Granting  Approval 
of  a  Proposed  Rule  Change  Relating  to 
the  Admission  of  Foreign  Entities 

August  12,  2008. 

I.  Introduction 

On  November  16,  2007,  National 
Securities  Clearing  Corporation 
(“NSCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
proposed  rule  change  SR-NSCC-2006- 
15  pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”).*  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 


•*  See  Securities  Exchange  Act  Release  No. 

54302A  (August  29,  2006),  71  FR  53158  (September 
8,  2006). 

2  See  Nasdaq  Rule  4200(a)(15)  and  IM— 4200. 

« 15  U.S.C.  78s(b)(2). 
a  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 


March  10,  2008. ^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

II.  Description 

The  proposed  rule  change  establishes 
a  policy  statement  regarding  the 
admission  of  entities  that  are  organized 
in  a  foreign  country  and  are  not  subject 
to  U.S.  federal  or  state  regulation 
(“foreign  entities”)  as  members  of 
NSCC.®  NSCC  Rule  2  and  Addendum  B 
to  NSCC’s  Rules  address  the  admission 
of  applicants  as  NSCC  members.  NSCC’s 
Rules  provide  that  admission  as  a 
member  is  subject  to  an  applicant’s 
demonstration  that  it  meets  NSCC’s 
standards  of  financial  responsibility, 
operational  capability,  and  character. 
Additionally,  each  member  must 
continue  to  be  in  a  position  to 
demonstrate  to  NSCC  that  it  meets  these 
standards.  The  purpose  of  the  proposed 
rule  change  is  to  establish  admission 
criteria  that  will  permit  w’ell-qualified 
foreign  entities  to  become  NSCC 
members  and  thereby  obtain  direct 
access  to  NSCC’s  services  while 
assuring  that  the  unique  risks  associated 
with  the  admission  of  foreign  entities 
are  adequately  addressed. 

The  admission  of  foreign  entities  as 
members  raises  a  number  of  unique 
risks  and  issues,  including  that  (1)  the 
entity  is  not  subject  to  U.S.  federal  or 
state  regulation,  (2)  the  operation  of  the 
laws  of  the  entity’s  home  country  and 
time  zone  differences  “*  may  impede  the 
successful  exercise  of  NSCC’s  rights  and 
remedies  particularly  in  the  event  of  the 
entity’s  failure  to  settle,  and  (3)  financial 
information  about  the  foreign  entity 
made  available  to  NSCC  for  monitoring 
purposes  may  be  less  adequate  than 
information  about  U.S.-based  entities. 


2  Securities  Exchange  Act  Release  No.  57391 
(February  27,  2008),  71  FR  76414. 

2  The  Depository  Trust  Company  (“DTC”)  filed 
and  the  Commission  has  granted  approval  of  a 
similar  proposed  rule  change  that  would  permit 
DTC  to  adopt  a  similar  policy  statement  with 
respect  to  the  admission  of  foreign  entities  as 
participants.  Securities  Exchange  Act  Release  No. 
58345  (August  12.  2008)  (File  No.  SR-DTC-2007- 
16). 

♦Time  zone  differences  could  complicate 
communications  between  the  foreign  member  and 
its  U.S.  Settling  Bank  with  respect  to  the  timely 
payment  of  the  member’s  net  debit  to  NSCC, 
including  intraday  demands  for  payment.  These 
differences  could  also  delay  NSCC’s  receipt  of 
information  available  in  the  member’s  home 
country  to  others  (including  its  other  creditors) 
about  the  member’s  financial  condition  on  the  basis 
of  which  NSCC  would  have  taken  steps  to  protect 
the  interests  of  NSCC  and  its  members. 
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The  prof)osed  rule  change  adds  a  new 
Policy  Statement  to  NSCC’s  Rules  that 
in  addition  to  requiring  execution  of  the 
standard  NSCC  Membership  Agreement 
requires  a  foreign  entity  to  enter  into  a 
series  of  undertakings  and  agreements 
that  are  designed  to  address 
jurisdictional  concerns  and  to  assure 
that  NSCC  is  provided  with  audited 
financial  information  that  is  acceptable 
to  NSCC.®  These  include  that  a 
premium  on  the  financial  requirements 
for  a  member  that  submits  audited 
financial  statements  prepared  in  other 
than  U.S.  generally  accepted  account 
principles  (“GAAP”).  The  premiums  are 
as  follows: 

(i)  For  financial  statements  prepared 
in  accordance  with  International 
Financial  Reporting  Standards  (“IFRS”), 
the  Companies  Act  of  1985  (“UK 
GAAP”),  or  Ganadian  GAAP — a 
premium  of  1  Vi  times  the  existing 
requirement; 

(ii)  For  financial  statements  prepared 
in  accordance  with  a  European  Union 
(“EU”)  country  GAAP  other  than  UK 
GAAP — a  premium  of  5  times  the 
existing  requirement;  and 

(iii)  For  nnancial  statements  prepared 
in  accordance  with  any  other  type  of 
GAAP  a  premium  of  7  times  the  existing 
requirement. 

The  requirements  in  the  Policy 
Statement  also  include  that  each  non- 
U.S.  entity  agree  to  certain  conditions 
with  respect  to  actions  brought  by  NSCC 
to  enforce  the  entity’s  obligations  under 
NSCC’s  Members  Agreement,  such  as 
irrevocably  waiving  all  immunity  from 
NSCC’s  attachment  of  the  entity’s  assets 
in  the  U.S.  Each  non-U. S.  entity  will 
also  be  required  to  obtain  an  opinion  of 
reputable  foreign  counsel  satisfactory  to 
NSCC  providing,  among  other  things, 
that  the  agreements  described  in  the 
Policy  Statement  may  be  enforced 
against  the  foreign  entity  in  the  courts 
of  its  home  country  or  other 
jurisdictions  where  the  entity  or  its 
property  may  be  found.^  Each  non-U. S. 
entity  would  have  to  be  subject  to 
regulation  in  its  home  country  and  its 
home  country  regulator  must  have 
entered  into  a  Bilateral  Information 


5  NSCC’s  proposed  “Policy  Statement  on  the 
Admission  of  Non-U.S.  Entities  as  Direct  Clearing 
Corporation  Members’,’  is  attached  as  Exhibit  5  to 
its  filing,  which  can  be  found  at  http:// 
www.dtcc.com/downloads/legaI/rule  Jilings/2007/ 
nscc/2007-15.pdf . 

^  In  the  Policy  Statement,  NSCC  has  reserved  the 
right  to  waive  certain  of  the  criteria  where  such 
criteria  are  inappropriate  to  a  particular  applicant 
or  class  of  applicants  (e.g.,  a  foreign  government  or 
international  securities  clearing  corporation). 

’’  NSCC  reserves  the  right  to  require  the  entity  to 
deposit  additional  amounts  to  the  clearing  fund  and 
to  post  a  letter  of  credit  in  an  instance  where  NSCC, 
in  its  sole  discretion,  believes  the  entity  presents 
legal  risk. 


Sharing  Arrangement  or  Memoranda  of 
Understanding  with  the  U.S.  Securities 
and  Exchange  Commission  regarding 
the  sharing  or  exchange  of  information 
and  each  non-US  entity  must  be  in 
compliance  with  the  financial  reporting 
and  responsibility  standards  of  its  home 
country  regulator.  Finally,  the  Policy 
Statement  requires  that  each  non-U.S. 
entity  must  provide  sufficient 
information  to  NSCC  in  order  to 
evaluate  AML  risk,  including  whether 
the  non-U.S.  entity  is  subject  to 
comparable  AML  requirements  to  those 
imposed  in  the  U.S.  in  its  home  country 
jurisdiction. 

III.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
provides  that  the  rules  of  a  clearing 
agency  should  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  safeguard  securities  and  funds  which 
are  in  the  custody  or  control  of  the 
clearing  agency  or  for  which  it  is 
responsible."  By  expanding  the  types  of 
entities  that  are  eligible  for  membership 
in  NSCC,  the  proposed  rule  change  will 
increase  the  direct  access  to  and  use  of 
NSCC’s  clearance  and  settlement 
services  and  therefore  should  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
However,  because  these  entities  are 
organized  outside  of  the  U.S.  and  are 
not  subject  to  U.S.  regulation,  the  Policy 
Statement  includes  a  number  of 
requirements  that  are  designed  to 
address  legal,  financial,  and  information 
sharing  risk  that  may  result  from  the 
entity’s  non-U.S.  status.  These 
requirements  include  (1)  the  entity 
make  certain  waivers  and  agreements, 
including  a  foreign  legal  opinion,  to 
ensure  that  NSCC  may  enforce  the 
member’s  obligations  under  its  Members 
Agreement;  (2)  the  entity  provide 
audited  financial  statements  prepared  in 
accordance  with  generally  accepted 
accounting  principles  (“GAAP”),  with 
an  increase  to  the  member’s  minimum 
financial  requirements  where  non-U.S. 
GAAP  is  used;  and  (3)  the  entity  is 
subject  to  regulation  in  its  home 
country,  there  is  an  information  sharing 
agreement  with  the  home  country 
regulator  and  the  Commission,  and  the 
entity  is  in  compliance  with  the 
financial  reporting  and  responsibility 
standards  of  its  home  country  regulator. 
The  Commission  believes  that  the 
additional  requirements  in  the  Policy 
Statement  are  designed  to  address  the 
legal,  financial,  and  information  sharing 
risks  presented  by  non-U.S.  members 
and  that,  therefore,  the  proposed  rule 


8  15  U.S.C.  78q-l(b){3)(F). 


change  is  designed  to  assure  the 
safeguarding  of  securities  and  funds 
wMch  are  in  NSCC’s  control  or  for 
which  it  is  responsible. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder.'* 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-2006-15)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*" 

Florence  E.  Hannon, 

Acting  Secretary. 

[FR  Doc.  E8-19128  Filed  8-18-08;  8:45  am] 
BILLING  CODE  801 0-4)1 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-58342;  File  No.  SR-NSX- 
2008-14] 

Self-Regulatory  Organizations; 

National  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  To  Amend 
the  NSX  BLADE^'^  Fee  Schedule  To 
Reduce  Routing  Fees 

August  11,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  8, 
2008,  the  National  Stock  Exchange,  Inc. 
(the  “Exchange”  or  the  “NSX”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  NSX  filed  the  proposal  pursuant  to 
Section  19(b)(3)(A)  of  the  Act"  and  Rule 
19b-4(f)(2)  thereunder,**  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


”  In  approving  the  proposed  rule  change,  the 
Commission  considered  the  proposal’s  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

*0 17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

8  15  U.S.C.  78s(b)(3)(A). 

‘•17  CFR  240.19b-4(f)(2). 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
the  NSX  BLADESM  pee  and  Rebate 
Schedule  (the  “Fee  Schedule”)  issued 
pursuant  to  Exchange  Rule  16.1(c)  in 
order  to  modify  the  fees  associated  with 
routing  transactions  to  away  market 
centers. 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http://www.nsx.coin,  at  the  principal 
office  of  the  Exchange,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

With  this  rule  change,  the  Exchange  is 
proposing  to  modify  certain  fees  with 
respect  to  outbound  routing. 

Specifically,  with  respect  to  securities 
traded  at  one  dollar  or  more,  the  instant 
filing  proposes  reducing  the  per  share 
executed  routing  fee  across  all  tapes 
from  $0.0040  to  $0.0029.  With  respect  to 
secmrities  traded  at  less  than  one  dollar, 
the  instant  filing  proposes  reducing  the 
per  share  executed  routing  fee  across  all 
tapes  ft'om  $0.0040  to  0.3  percent  (0.3%) 
of  the  trade  value.  As  with  the  fees  and 
rebates  currftitly  applicable  to  trades  of 
securities  under  one  dollar,  “trade 
value”  means  a  dollar  amount  equal  to 
the  price  per  share  multiplied  by  the 
number  of  shares  executed. 

In  addition,  the  Exchange  is 
proposing  in  the  instant  rule  filing  to 
eliminate  the  reference  to  the  term 
“NSX  BLADES'^”  in  the  Fee  Schedule. 

Rationale 

The  Exchange  has  determined  that 
this  change  is  necessary  for  competitive 
reasons.  Under  the  current  Fee 
Schedule,  the  charge  for  routed 
executions  at  the  Exchange  is  $0.0040 
per  share,  which  is  highm*  than  the 


routing  fee  currently  charged  by  other 
exchanges  and  ECN  alternatives. 
Consequently,  many  ETP  Holders  do  not 
send  orders  to  the  Exchange  that  are 
“routable”  in  order  to  avoid  the  current 
NSX  routing  charge.  The  instant 
proposal  seeks  to  offer  competitive 
routing  fees  in  order  to  attract  more 
routable  orders.  The  Exchange  is  able  to 
reduce  this  routing  fee  as  a  result  of  the 
activation  of  NSX  Securities,  LLC  as  the 
Exchange’s  outbound  router.  In 
addition,  the  proposed  rule  change  is 
intended  to  increase  the  amount  of 
order  flow  on  the  Exchange,  regardless 
of  whether  a  given  trade  in  fact  executes 
at  an  away  exchange  or  other  market 
center. 

NSX  notes  that  it  operates  in  a  highly 
competitive  market  in  which  market 
participants  can  readily  direct  order 
flow  to  competing  venues  if  they  deem 
fee  levels  at  a  particular  venue  to  be 
more  attractive.  Accordingly,  the 
proposed  modification  attempts  to  keep 
the  fees  reflected  in  the  Fee  Schedule 
competitive  with  fees  charged  by  other 
venues  and  to  continue  to  be  reasonable 
and  equitably  allocated  to  those  E'ER 
Holders  that  opt  to  route  orders.  Based 
upon  the  information  above,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with  the 
protection  of  investors  and  the  public 
interest. 

In  addition,  the  Exchange  proposes  to 
delete  the  term  “NSX  BLADE^m”  jn  the 
Fee  Schedule  in  order  to  eliminate 
potential  confusion.  NSX  currently  has 
only  one  trading  platform  and  therefore 
does  not  need  to  distinguish  between 
NSX  BLADE  and  any  other  platform. 

For  purposes  of  clarity,  the  instant  rule 
filing  therefore  proposes  to  delete 
reference  to  “NSX  BLADES'^”  and  to 
rename  the  fee  schedule  referenced  in 
Rule  16.1(c)  as  simply  the  “Fee  and 
Rebate  Schedule.” 

Operative  Date  and  Notice 

The  Exchange  intends  to  make  the 
proposed  fee  structure  for  routed  trades 
operative  on  August  8,  2008.  Pursuant 
to  Exchange  Rule  16.1(c),  the  Exchange 
will  “provide  ETP  Holders  with  notice 
of  all  relevant  dues,  fees,  assessments 
and  charges  of  the  Exchange”  through 
the  issuance  of  a  Regulatory  Circular  of 
the  changes  to  the  Fee  Schedule  and 
will  provide  a  copy  of  the  rule  filing  on 
the  Exchange’s  Web  site  (www.nsx.com). 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Ait,®  in  general,  and  Section  6(h)(4)  of 


the  Act,®  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  the  facilities  of  the 
Exchange.  Moreover,  the  proposed 
routing  fees  are  not  discriminatory  in 
that  all  ETP  Holders  are  eligible  to 
submit  (or  not  submit)  trades  for  routing 
and  may  do  so  at  their  discretion. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  taken 
effect  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,®  because,  as  provided  in 
(f)(2),  it  “changes  a  due,  fee  or  other 
charge  imposed  by  the  Exchange 
applicable  only  to  a  member”  (known 
on  the  Exchange  as  an  ETP  Holder).  At 
any  time  within  sixty  (60)  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Ae  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NSX-2008— 14  on  the 
subject  line. 


«15  U.S.C.  78f[b)(4). 

'15  U.S.C.  78s(b)(3)(A)(ii). 
■17CFRl9b-4(0(2). 


5 15  U.S.C.  78f{b). 
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Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NSX-2008-14.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
niles/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-NSX-2008-14  and  should 
be  submitted  on  or  before  September  9, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-19114  Filed  8-18-08;  8:45  am) 
BILLING  CODE  801 0-01 -P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58351;  File  No.  SR-NYSE- 
2008-73] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Amending 
NYSE  Rule  104(b)  To  Provide  for  an 
Automated  Opening  Message  That  Wili 
Be  Effectuated  Through  the  Specialist 
Application  Programmed  Interface  To 
Allow  Specialists  To  Automatically 
Open  a  Security  on  a  Trade 

August  13,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  1  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  August  5, 
2008,  New  York  Stock  Exchange  LLC 
(“NYSE”  or  the  “Exchange’’^  filed  with 
the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  NYSE  has  filed  the 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)(iii)  of  the  Act^  and 
Rule  19b-4(0(6)  thereunder,"*  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ft’om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Rule  104(b)  to  provide  for  an 
automated  opening  message  that  will  be 
effectuated  through  the  Specialist 
Application  Programmed  Interface 
(“Specialist  APL’’'^”  or  “SAPI”)  to  allow 
specialists  to  automatically  open  a 
security  on  a  trade.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Exchange,  the  Commission’s  Public 
Reference  Room,  and  http:// 
www.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 


‘  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

2  15  U.S.C.  78s(b)(3)(A)(iii). 
■*17  CFR  240.19b-4(f)(6). 


of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
NYSE  Rule  104(b)  to  provide  for  an 
automated  opening  message  that  will  be 
effectuated  through  the  SAPI  to  allow 
specialists  to  automatically  open  a 
security  on  a  trade. 

Background 

Pursuant  to  NYSE  Rule  104,  Exchange 
specialists,  in  their  capacity  as  dealers 
for  their  assigned  securities,  maintain 
systems  that  use  proprietary  algorithms, 
based  on  predetermined  parameters,  to 
electronically  participate  in  the 
Exchange  market  (“Specialist 
Algorithm”).  The  Specialist  Algorithm 
communicates  with  the  NYSE  Display 
Book®  system®  via  the  SAPI.  The 
Specialist  Algorithm  is  intended  to 
replicate  electronically  some  of  the 
activities  specialists  are  permitted  to 
engage  in  on  the  Floor  in  the  auction 
market  and  to  facilitate  the  specialists’ 
ability  to  fulfill  their  obligation  to 
maintain  a  fair  and  orderly  market. 

Specialists  on  the  Exchange  are 
responsible  for  initiating  trading  (the 
“opening”)  in  their  assigned  securities. 
Pursuant  to  NYSE  Rule  123D,  it  “is  the 
responsibility  of  each  specialist  to 
ensure  that  registered  stocks  open  as 
close  to  the  opening  bell  as  possible, 
while  at  the  same  time  not  unduly 
hasty,  particularly  when  at  a  price 
disparity  from  the  prior  close.” 
Specialist  Algorithms  may  generate 
quoting  and  trading  messages  as 
prescribed  by  NYSE  Rule  104(b)(i). 
Specialists  may  either  open 'trading  in 
their  assigned  seemities  with  a  manual 
transaction  or,  pursuant  to  NYSE  Rule 
104(b),  with  an  automated  quote.® 


2  The  Display  Book  -’  system  is  an  order 
management  and  execution  facility.  The  Display 
Book  system  receives  and  displays  orders  to  the 
specialists,  contains  the  Book,  and  provides  a 
mechanism  to  execute  and  report  transactions  and 
publish  the  results  to  the  Consolidated  Tape.  The 
Display  Book  system  is  connected  to  a  number  of 
other  Exchange  systems  for  the  purposes  of 
comparison,  surveillance,  and  reporting 
information  to  customers  and  other  market  data  and 
national  market  systems. 

^  See  Securities  Exchange  Release  No.  56588 
(October  1,  2007),  72  FR  57366  (October  9,  2007) 
(SR-NYSE-2007-92). 
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Proposed  Automated  Open  on  a  Trade 

Through  this  filing,  the  Exchange 
seeks  to  amend  NYSE  Rule  104(b)  to 
allow  a  specialist  to  automatically  open 
his  or  her  assigned  security  with  an 
automated  trade.  Specifically,  the 
Exchange  seeks  to  amend  NYSE  Rule 
104(b)  to  add  an  automated  opening 
message  provisiojj  which  will  allow  the 
SAPI  to  generate  a  message  to  open  the 
security  with  an  automated  transaction. 
In  so  doing  the  Exchange  seeks  merely 
to  automate  a  currently  approved 
specialist  function. 

Because  opening  securities  in  a 
timely,  fair,  and  orderly  manner  is 
consistent  with  the  specialist’s 
obligations  under  NYSE  Rules  104  and 
123D,  the  Exchange  believes  it  is 
important  to  provide  the  specialists 
with  the  ability  to  have  the  SAPI 
generate  an  automated  message  that  will 
assist  the  specialists  in  opening  their 
assigned  securities  with  a  transaction. 

The  Exchange  estimates  that  the 
implementation  of  an  automated 
message  through  the  SAPI  to  open  a 
security  on  a  trade  would  allow  for 
approximately  30%  of  the  securities 
traded  on  the  Exchange  to  be  opened 
algorithmically  on  a  trade  or  a  quote. 

The  Exchange  notes  that  specialists 
must  still  comply  with  all  NYSE  rules 
when  utilizing  the  open  on  trade 
technology,  including  but  not  limited  to, 
NYSE  rules  relating  to  depth  and 
continuity,  mandatory  indications.  Rule 
79A  regarding  Floor  Official  Approval 
for  1  and  2  points  price  movements,  and 
any  other  rule  that  might  require  Floor 
Official  consultation  in  connection  with 
an  open.  Specialists  are  not  exempt 
from  requirements  regarding  the  open 
by  using  an  automated  means  for 
effecting  an  opening. 

The  Exchange  believes  that  providing 
the  specialists  with  this  ability  will 
continue  to  promote  the  efficient 
operation  of  the  NYSE  market  and 
provide  customers  with  continued 
speed  of  execution  at  the  opening. 
Relying  solely  on  manual  trade 
openings  limits  the  efficiency  of  the 
specialists.  By  allowing  specialists  to 
automatically  open  securities  with  a 
transaction  through  the  SAPI  will 
promote  timelier  openings  of  securities 
on  the  Exchange.  Moreover,  providing 
specialists  with  the  ability  to 
automatically  open  securities  with  an 
automated  transaction  will  allow 
specialists  to  focus  their  attention  on 
those  securities  that  require  the 
expertise  of  specialists  to  facilitate  price 
discovery  and  cushion  volatility  in 
securities  that  may  have  news  that  may 
impact  trading,  ultimately  benefiting 
Exchange  customers.. 


2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  and 
furthers  the  objectives  of  Section 
6(b)(5)  ^  of  the  Act,  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanisms  of,  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  is  designed  to  support  the 
principles  of  Section  llA(a)(l)  of  the 
Act  “  in  that  it  seeks  to  assure 
economically  efficient  execution  of 
securities  transactions  by  making  it 
easier  for  specialists  to  open  securities 
in  which  they  are  registered  on  a  quote 
in  a  timely  fashion  by  providing  an 
automated  trading  message  that  is 
effectuated  through  the  SAPI. 
Automating  this  trading  message  will 
promote  greater  efficiency  on  the  Floor 
and  will  also  promote  timelier  openings 
of  securities. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  .proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change 
does  not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  after  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act®  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.^® 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  prior  to  the  30th  day 


'  15  U.S.C.  78f(b)(5). 
“15U.S.C.  78k-l(a){l), 

9 15  U.S.C.  78s(b)(3)(A). 

'« 17  CFR  240.19b-4(f)(6). 


after  the  date  of  filing.  However,  Rule 
19b-4(f)(6)(iii)  permits  the 
Commission  to  designate  a  shorter  time 
if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.'®  The  Exchange  has  requested 
that  the  Commission  Wciive  the  30-day 
operative  delay.  Waiver  of  this  period 
would  allow  the  Exchange  to 
immediately  provide  specialists  with 
the  ability  to  facilitate  openings  of 
securities  through  the  Specialist 
Algorithm.  This  should  allow  a 
specialist  to  focus  his  or  her  attention 
on  those  securities  that  require  the 
expertise  of  a  specialist  to  facilitate 
price  discovery  and  cushion  volatility. 
The  Commission  also  notes  that 
specialists’  responsibilities  and 
obligations  with  respect  to  openings 
remain  unchanged,  whether  a  specialist 
utilizes  its  SAPI  to  open  a  security  or 
not.  For  these  reasons,  the  Commission 
believes  that  waiving  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Accordingly,  the  Commission 
hereby  designates  the  proposal  as 
operative  upon  filing.'"* 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  p^sons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml)’,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-73  on  the 
subject  line. 


*'  See  17  CFR  240.19b-4(f)(6)(iii). 

'^Id. 

’9  In  addition.  Rule  19b-4(f)(6)(iii)  requires  the 
self-regulatory  organization  to  give  the  Commission 
written  notice  of  its  intent  to  file  the  proposed  rule 
change,  along  with  a  brief  description  and  text  of 
the  proposed  rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the  proposed  rule 
change,  or  such  shorter  time  as  designated  by  the 
Commission.  The  Exchange  has  satisfied  this 
requirement. 

For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c{f). 
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Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-73.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2008-73  and  should 
be  submitted  on  or  before  September  9, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’® 

Florence  E.  Harmon, 

Acting  Secretary. 

(FR  Doc.  E8-19130  Filed  8-18-08;  8:45  am] 
BtLUNG  CODE  M10-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58346;  File  No.  SR-OCC- 
2008-08] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  its  Facilities 
Management  Agreements 

August  12,  2008. 

I.  Introduction 

On  January  9,  2008,  The  Options 
Clearing  Corporation  (“OCC”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  proposed 
rule  change  SR-OCC-2008-08  pursuant 
to  Section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).’  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  June  19,  2008.2  No 
comment  letters  were  received.  This 
order  approves  the  proposed  rule 
change. 

II.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  provide  an  expedited 
process  for  reviewing  a  managed 
clearing  member’s  request  to  operate 
without  a  facilities  management 
agreement  (“FMA”).^  Under  OCC  Rule 
309(e),  a  managed  clearing  member  that 
desires  to  terminate  an  FMA  must 
withdraw  ft-om  membership  on  the 
business  day  before  the  proposed 
termination  unless  the  Membership/ 

Risk  Committee  (“Committee”)  has 
determined  in  accordance  with  Article 
V,  Section  1  of  OCC’s  By-laws  either 
that  the  managed  clearing  member  has 
the  operational  capability,  experience, 
and  competence  to  perform  the 
managed  services  required  of  a  clearing 
member  or  that  the  managed  clearing 
member  has  entered  into  another 
acceptable  FMA  that  will  be  effective  on 
or  before  such  proposed  termination. 

From  March,  2006  to  February,  2008, 
the  Committee  reviewed  three  requests 
to  terminate  FMAs,  all  of  which  were 

’  15  U.S.C.  78s{bKl). 

z  Securities  Exchange  Act  Release  No.  57963 
(June  13.  2008),  73  FR  34969. 

’  Article  V,  Section  1  of  OCC’s  By-laws,  including 
the  Interpretations  and  Policies  thereunder,  sets 
forth  the  requirements  for  membership. 
Interpretation  and  Policy.04  permits  an  applicant 
for  clearing  member^ip  (“managed  clearing 
member”)  to  meet  specified  membership 
requirements  by  entering  into  an  FMA  with  another 
clearing  member  (“managing  clearing  member”) 
pursuant  to  which  the  managing  clearing  member 
would  perform  certain  of  the  applicant’s  obligations 
as  a  clearing  member  (“managed  services”)  An 
operationally  capable  clearing  member  also  may 
elect  to  outsource  certain  of  its  obligations  as  a 
clearing  member,  and  thereby,  become  a  managed 
clearing  member.  OCC  Rule  309(f). 


approved.  In  each  case,  the  managed 
clearing  member  was  required  to  defer 
terminating  its  FMA  imtil  the  next 
regularly  scheduled  Committee  meeting. 
To  provide  for  a  more  timely  review  of 
certain  FMA  terminations,  OCC  is 
adopting  a  new  Interpretation  and 
Policy.02  under  Rule  309.  Under  the 
new  policy,  a  managed  clearing  member 
desiring  to  terminate  its.FMA  will  be 
permitted  to  request  an  expedited 
review.  If  OCC  consents  to  an  expedited 
review,’*  the  Cheurman,  the  Management 
Vice  Chairman,  or  the  President  will  be 
authorized  to  determine  whether,  as 
specified  in  Rule  309(e),  a  managed 
clearing  member  had  the  operational 
capability,  experience,  and  competency 
to  perform  the  managed  services 
required  of  a  clearing  member,  and  to 
approve  or  disapprove  the  termination. 

At  the  next  regularly  scheduled 
Committee  meeting,  the  Committee  will 
independently  review  de  novo  whether 
the  managed  clearing  member  has  met 
the  requirements  of  Rule  309(e)  and 
determine  whether  or  not  to  approve  the 
FMA’s  termination.  Notwithstanding 
that,  if  the  Committee  modifies  or 
reverses  the  action  taken  by  the 
Chairman,  the  Management  Vice 
Chairman,  or  the  President,  any  actions 
taken  by  (3CC  or  the  clearing  member 
prior  to  the  modification  or  reversal 
would  not  be  invalidated,  and  no  rights 
of  any  person  arising  out  of  such  actions 
would  be  affected.  In  the  uiilikely  event 
that  the  Committee  disapproved  of  a 
termination  previously  approved  by 
CX3C,  the  clearing  member  would  be 
given  a  reasonable  time  either  to 
establish  another  FMA  or  to  withdraw 
from  membership. 

This  proposal  is  comparable  to  a 
process  recently  approved  by  the 
Commission  which  permits  the 
expedited  review  of  requests  by 
operationally  capable  clearing  members 
that  desire  to  outsource  certain  of  their 
clearing  member  obligations  by  entering 
into  FMAs.®  CXIC  believes  that  the 
rationale  for  giving  senior  management 
the  authority  to  approve  FMAs  on  an 
interim  basis  applies  equally  to  FMA 
terminations.  OCC  believes  the  proposal 
strikes  a  reasonable  balance  between 
meeting  the  business  requirements  of 
clearing  members  and  continuing  to 

*  CXX  would  use  the  expedited  review  process  for 
FMA  terminations  only  in  cases  that  present  no 
significant  or  novel  issues.  Requests  involving 
complex  issues  would  he  presented  to  the 
Committee  at  its  next  regularly  scheduled  meeting. 

®  Interpretation  &  Policy. 01  to  Rule  309.  See  also 
Securities  Exchange  Act  Release  No.  57535  (March 
20,  2008),  73  FR  16086  (March  26,  2008)  [SR-OCC- 
2008-01). 
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ensure  appropriate  review  of  their 
operational  capabilities. 

III.  Discussion 

Section  17A{b)(3)(F)  of  the  Act 
requires,  among  other  things,  that  the 
rules  of  a  clearing  agency  be  designed  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  its  custody  or 
control  or  for  which  it  is  responsible.® 
The  Commission  finds  the  proposed 
rule  change  to  be  consistent  with  this 
requirement  because  the  senior 
management  has  the  experience  and 
familiarity  with  clearing  members  to 
make  such  decisions  and  senior 
management’s  decision  to  approve  the 
termination  of  FMAs  prior  to  a 
scheduled  Committee  meeting  are 
subject  to  the  Committee’s  subsequent 
review  at  its  next  regularly  scheduled 
meeting.  Moreover,  proposals  for 
expedited  review  of  an  FMA 
termination  would  only  occur  where,  in 
management’s  judgment,  no  significant 
or  novel  issues  are  raised  by  the 
termination. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-2008-08)  be  and  hereby  is 
approved.^ 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-19115  Filed  8-18-08;  8:45  am] 
BILUNG  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58347;  File  No.  SR-OCC- 
2008-09] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  Eligible  Margin  Assets 

August  12,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


j  ®15  U.S.C.  78q-l(b){3)(F). 

f  '  In  approving  the  proposed  rule  change,  the 

I  Conunission  considered  the  proposal’s  impact  on 

I  efficiency,  competition,  and  capital  formation.  15 

f  U.S.C.  78c(f}. 

S  «17CHt200.30-3(a)(12). 


(“Act”),^  notice  is  hereby  gii^n  that  o1l.--3 
May  15,  2008,  The  Options'Clearing 
Corporation  (“OCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  described  in  Items  I,  II,  and  III 
below,  which  items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
eliminate  foreign  currencies  and  letters 
of  credit  denominated  in  a  foreign 
currency  as  eligible  margin  assets. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  primary  purpose  of  this  rule 
change  is  to  eliminate,  as  eligible  forms 
of  margin  assets,  foreign  currency  and 
letters  of  credit  denominated  in  a 
foreign  currency. 

Background 

The  Philadelphia  Stock  Exchange, 

Inc.  (“Phlx”)  has  delisted  all  physical 
delivery  foreign  currency  and  cross-rate 
foreign  currency  options  (collectively, 
“currency  options”)  and  has  advised 
OCC  that  it  does  not  presently  plan  to 
list  contracts  requiring  foreign  currency 
delivery.  To  support  premium  and 
exercise  settlement  for  such  currency 
options,  OCC  has  maintained  in  various 
countries  bank  accounts  that  also  have 
been  used  from  time  to  time  to  hold 
margin  deposits  in  foreign  currencies. 
With  the  delisting  of  physical  delivery 
currency  options,  these  accounts  are  no 
longer  needed  for  operational  reasons. 
Few  clearing  members  have  deposited 
foreign  currencies  as  margin  with  OCC 
and  only  then  in  de  minimis  amounts. 


'  15  U.S.C.  78s(b)(l). 

^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 


and  no  such  deposits  are  currently  held 
by  OCC.  In  light  of  the  limited  and 
infrequent  use  of  this  margin  asset  class 
by  clearing  members,  OCC  has 
determined  to  close  its  foreign  currency 
accounts  for  cost  saving  purposes. 

Closing  these  accounts  means  that  OCC 
will  no  longer  have  the  operational 
capability  to  accept  foreign  currency  for 
margin  purposes,  and  accordingly,  OCC 
proposes  to  modify  its  rules  to  delete 
this  asset  class.  Letters  of  credit 
denominated  in  a  foreign  currency  have 
never  been  posted  with  OCC  by  clearing 
members,  and  their  acceptance  will  be 
eliminated  as  well. 

Rule  Changes 

To  eliminate  these  forms  of  margin 
assets  OCC  would  amend  Rule  604. 
Specifically,  references  to  deposits  of 
foreign  currencies  would  be  deleted 
from  paragraph  (a),  which  relates  to 
cash  margin  deposits.  References  to 
letters  of  credit  denominated  in  a 
foreign  currency  would  be  deleted  from 
paragraph  (c).  Other  technical, 
conforming  changes  would  be  made  to 
paragraph  (c)  to  reflect  such  deletion. 
Because  amended  paragraph  (c)  would 
specify  that  letters  of  credit  are  to  be 
denominated  in  U.S.  dollars,  specific 
references  to  U.S.  dollar  denominated 
letters  of  credit  would  be  removed  from 
Interpretations  and  Policies  .03  and  .08 
under  Rule  604.  Interpretation  and 
Policy  .09  would  be  deleted  in  its 
entirety  as  it  solely  relates  to  deposits  of 
letters  of  credit  denominated  in  a 
foreign  currency. 

For  rule  transparency  purposes,  OCC 
also  proposes  to  insert  a  notice  at  the 
beginning  of  the  By-Law  articles  and 
Rule  chapters  that  relate  to  physical 
delivery  currency  options  (i.e..  Articles 
XV  and  XXI  and  Chapters  XVI  and  XXII) 
to  inform  readers  that  such  provisions 
are  inoperative  until  further  notice  by 
OCC. 

OCC  believes  that  the  proposed 
change  is  consistent  with  the  Act 
because  it  removes  the  eligibility  of 
asset  classes  for  margin  purposes  that 
either  are  not  currently  used  or  have 
never  been  used  by  clearing  members  in 
order  to  reduce  OCC’s  operating  costs. 
The  proposed  rule  change  is  not 
inconsistent  with  the  existing  rules  of 
OCC,  including  any  other  rules 
proposed  to  be  amended. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  nile  change  would  impose  any 
burden  on  competition. 
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(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 

(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml)  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-OCC-2008-09  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-OCC-2 008-09.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.g6v/ 
rules/sro.shtml]-  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld-from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC  and  on 
OCC’s  Web  site  at  http:// 
www.theocc.com/pubIications/rules/ 
proposed jchanges/srjoccJOSJOO. pdf. 

All  comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-OCC-2008-09  and  should 
be  submitted  on  or  before  September  9, 
2008. 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-19116  Filed  8-18-08;  8:45  am] 
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August  12,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,’  notice 
is  hereby  given  that  on  July  23,  2008, 
The  Options  Clearing  Corporation 
(“OCC”)  filed  with  the  Securities  and 
Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  primarily  by  OCC.  OCC  filed 
the  proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)(i)  of  the  Act^  and 
19b-4(f)(l)  thereunder®  so  that  the 
proposal  was  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

®  17  CFR  200.3&-3{a)(12). 

’  15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  78s(b)((3)(A)(i). 

M7CFR  240.19b-4(f)(l). 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  proposed  rule  change  would 
clarify  how  a  listing  exchange  may 
define  the  exercise  settlement  amount 
for  binary  options  and  that  escrow 
deposits  are  not  permitted  in  lieu  of 
margin  with  respect  to  binary  options 
on  any  underlying  interest. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify,  in  two  respects,  the 
application  of  OCC’s  By-Laws  and  Rules 
to  certain  binary  options.  OCC  currently 
clears  the  following  types  of  binary 
options:  credit  default  options,  credit 
default  basket  options,  and  “other 
binary  options.”"*  “Other  binary 
options”  include  “fixed  return  options” 
traded  on  the  American  Stock  Exchange 
LLC  \  (“Amex”)  and  binary  options  on 
broad-based  indexes  traded  on  the 
Chicago  Board  Options  Exchange, 
Incorporated  (“CBOE”).  “Other  binary’ 
options”  are  European-style  options  that 
will  be  automatically  exercised  if  the 
value  of  the  underlying  interest  at 
expiration  when  measured  against  its 
exercise  price  is  determined  to  meet  the 
criteria  for  automatic  exercise  as 
specified  in  the  rules  of  the  listing 
exchange.  All  binary  options,  when 
automatically  exercised,  have  a  fixed 
-  exercise  settlement  amount  that  does 
not  vary  depending  upon  how  much  the 

•*  In  June  2007  and  August  2007,  the  Commission 
approved  changes  to  OCC’s  Rules  designed  to 
accommodate  credit  default  options  and  credit 
default  basket  options,  respectively.  Securities 
Exchange  Act  Release  Nos.  55872  (June  6,  2007J,  72 
FR  32693  (June  13,  2007)  [SR-OCC-2007-Oll  and 
56288  (Aug.  20,  2007),  72  FR  49034  (Aug.  27,  2007) 
[SR-OCC-2007-061.  In  November  2007,  the 
Commission  approved  additional  changes  to  OCC's 
Rules  designed  to  accommodate  binary  options, 
including  fixed  return  options  and  binary  options 
on  broad-based  indexes.  Securities  Exchange  Act 
Release  No.  56875  (Nov.  30,  2007),  72  FR  69274 
(Dec.7,  2007)  |SR-OCC-2007-08l. 
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option  is  in  the  money.  The  present  rule 
filing  addresses  two  unrelated  points 
concerning  “other  binary  options.”  - 

The  first  issue  addressed  in  this  filing 
relates  to  the  description  of  the  fixed 
exercise  settlement  amount.  CBOE’s 
proposed  rules  for  binary  options  on 
broad-based  indexes  define  the  fixed 
exercise  settlement  amount  as  the 
product  of  the  multiplier  for  that  option 
and  another  fixed  value,  both 
established  by  CBOE  at  or  before  the 
opening  of  trading  in  a  series  of  binary 
options.  In  contrast,  the  fixed  exercise 
settlement  amount  for  binary  options 
currently  traded  on  Amex  is  defined 
without  reference  to  a  multiplier.  Since 
“multiplier”  is  defined  in  Section  I  of 
Article  XIV  of  OCC’s  By-Laws  only  with 
respect  to  premiums  and  not  exercise 
settlement  amounts,  OCC  wishes  to 
clarify  through  a  new  interpretation  to 
Article  XIV,  Section  2B  of  OCC’s  By- 
Laws  that  some  exchanges  are  permitted 
to  describe  the  fixed  exercise  settlement 
amount  as  being  the  product  of  a 
multiplier  times  another  fixed  value. 

Secondly,  OCC  proposes  to  clarify 
through  an  amendment  to  Rule  1506 
that  escrow  deposits,  like  other  deposits 
in  lieu  of  margin,  are  not  permitted  with 
respect  to  binary  options.  The 
clarification  will  state  that  neither  Rule 
610  and  Rule  613  shall  not  9pply  to 
binary  options. 

OCC  states  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act^ 
because  it  will  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  binary  options  by 
clarifying  the  consistent  application  of 
OCC’s  By-  Laws  and  Rules  to  binary 
options  notwithstanding  differences  in 
the  manner  in  which  different  listing 
«  exchanges  define  the  exercise  settlement 
amount  for  these  options.  OCC  further 
states  that  the  proposed  rule  change  is 
not  inconsistent  with  the  rules  of  OCC, 
including  those  proposed  to  be 
amended. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burdenon  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

OCC  did  not  solicit  or  receive  written 
comments  with  respect  to  the  proposed 
rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act®  and  Rule  19b— 4(f)(1)  ^ 
thereunder  because  it  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http ://wwiv.sec. gov/ 
rules/sro.shtml]  or 

•  Send  an  e-mail  to  rule- 
comment@sec.gov.  Please  include  File 
No.  SR-OCC-2008-15  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File  No. 
SR-OCC-2008-15.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft’om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 


“15  U.S.C.  78s{b)(3)(A). 
^17  CFR  240.19b-4(f)(l). 


Room,  100  F  Street,  NE.,  Washington, 
DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  to  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
OCC’s  principal  office  and  on  OCC’s 
Web  site  at  http://www.theocc.com/ 
publications/rules/proposedjchanges/ 
proposedjchanges.jsp .  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  No.  OCC-2008-15 
and  should  be  submitted  on  or  before 
September  9,  2008. 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Hannon, 

Acting  Secretary. 

[FR  Doc.  E8-19129  Filed  8-18-08;  8:45  am] 
BILLING  CODE  801(M>1-P 
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August  13,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  notice  is  hereby  given  that  on 
July  30,  2008,  The  Options  Clearing 
Corporation  (“OCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  1  and  II 
below,  which  items  have  been  prepared 
by  OCC.  The  Commission  is  publishing 
this  notice  and  order  to  solicit 
comments  from  interested  persons  and 
to  grant  accelerated  approval  of  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

OCC  is  seeking  to  clear  and  settle 
options  on  the  realized  variance  and 
realized  volatility  of  an  index. 


« 17  CFR  200.30-3(a)(12). 
■  15  U.S.C.  78s(b)(l)- 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.  ^ 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  proposed  rule  change 
is  to  permit  OCC  to  clear  and  settle 
options  on  the  realized  variance  and 
realized  volatility  of  an  index.  Such 
options  are  referred  to  respectively  as 
“realized  variance  options”  and 
“realized  volatility  options,”  and 
collectively  as  “realized  variance/ 
volatility  options.”  The  Chicago  Board 
Options  Exchange  (“CBOE”)  has 
received  Commission  approval  to  trade 
realized  variance/ volatility  options  on 
the  S&P  500.3  This  rule  change  will 
permit  OCC  to  clear  these  options  as 
well  as  any  other  realized  variance/ 
volatility  options  proposed  to  be  traded 
by  an  exchange  for  which  OCC  provides 
clearing  services. 

OCC  currently  clears  options  traded 
by  CBOE  on  the  CBOE  S&P  500 
Volatility  Index,  the  CBOE  Nasdaq  100 
Volatility  Index,  the  CBOE  Dow  Jones 
Industrial  Volatility  Index,  and  the 
CBOE  Russell  2000  Volatility  Index, 
each  of  which  measures  the  implied 
volatility  of  the  applicable  stock  index 
by  deriving  implied  volatilities  using 
real-time  bid/ask  quotations  for  options 
on  the  reference  index.  These  indexes 
measure  the  predicted  future  volatility 
of  the  reference  index.  The  underlying 
index  for  a  realized  variance/volatility 
option,  in  contrast,  measures  the  actual 
historical  variability  of  an  index  for  a 
specified  period. 

The  realized  volatility/variance 
options  described  herein  would  be 
cleared  by  OCC  under  the  same  basic 
rules  that  apply  to  other  index  options. 
For  purposes  of  the  clearing  process,  the 
nature  of  the  underlying  index  is  largely 
irrelevant  because  the  same  basic 
procedures  are  applicable  to  clearance 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OCC. 

^Securities  Exchange  Act  Release  No,  58171  (July 
16,  2008),  73  FR  42841  (July  23,  2008)  [SR-CBOE- 
2008-31). 


and  settlement  of  all  index  options.  Tbe 
rule  changes  proposed  in  this  filing 
would  add  additional  terms  specifically 
applicable  to  realized  volatility/variance 
options  and  clarify  how  certain 
provisions  w'ould  be  applied  to  such 
options.  In  addition,  the  proposed  rule 
changes  are  intended  to  provide 
guidance  as  to  which  options  products 
are  subject  to  the  provisions  of  Article 

XVII  of  the  By-Laws  and  Chapter  XVIII 
(Index  Options)  of  the  Rules  and  to 
create  greater  consistency  in  the  use  of 
defined  terms. 

By-Law  Amendments  Applicable  to 
Realized  Variance/ Volatility  Options 

In  order  to  alleviate  any  confusion 
regarding  what  types  of  products  are 
covered  by  Article  XVII  of  OCC’s  By- 
Laws  and  Chapter  XVIII  of  OCC’s  Rules, 
OCC  proposes  to  add  language  to  the 
introductory  paragraph  of  Article  XVII 
explicitly  stating  that  it  and  Chapter 

XVIII  of  the  Rules  are  applicable  to 
options  on  stock  indexes;  indexes 
measuring  the  realized  or  predicted 
volatility  or  variance  of  a  “reference 
index;”  and  indexes  measuring  the 
return  of  an  investment  strategy  such  as 
a  buy-write  index.  To  accommodate 
realized  variance/volatility  options, 

OCC  proposes  to  add  a  defined  term 
“reference  index,”  which  is  used  to 
refer  to  the  index  whose  volatility  or 
variance  is  measured  by  the  underlying 
variance  or  volatility  index.  The  new 
term  is  defined  by  cross-reference  to  the 
more  general  term  “reference  variable” 
that  is  defined  in  Article  I  of  the  By- 
Laws.  OCC  proposes  to  amend  the 
definition  of  “index  security”  in  Article 
XVII,  Section  1  of  the  By-Laws  to 
include  securities  included  in  a 
reference  index,  as  well  as  securities 
included  in  an  underlying  index.  The 
term  “reporting  authority”  would  also 
be  amended  to  encompass  the  official 
source  for  a  reference  index. 

Article  XVII,  Section  3(b)  would  be 
amended  to  replace  the  term 
“underlying  securities”  with  the 
defined  term  “index  securities”  in  two 
places  in  order  to  improve  the 
consistency  of  terminology  within  the 
By-Laws  and  Rules.  For  the  same 
reason,  the  term  “index  group”  would 
be  deleted  from  the  Introduction, 

Section  3(b),  and  Section  5(a),  as  it  is 
not  used  elsewhere  in  Article  XVII. 

Similarly,  OCC  is  proposing  to  amend 
Section  3(c)  of  Article  XVII  of  the  By- 
Laws  to  use  the  defined  term  “index 
securities”  rather  than  the  undefined 
term  “constituent  securities.”  The  term 

■*  A  comparable  change  is  being  made  to  Section 
4(a)  of  Article  XVII.  In  this  instance,  however. 


“reference  index”  is  also  included  in 
this  paragraph  to  clarify  that  OCC  has 
the  ability  to  modify  outstanding  index 
options  if  the  index  securities  of  either 
the  underlying  index  or  the  reference 
index  are  changed  fri  a  manner  which 
creates  a  discontinuity  in  the  underlying 
index.  OCC  is  also  proposing  to  modify 
Article  XVII,  Section  3(d)  of  the  By- 
Laws  to  provide  that  OCC  has  the 
authority  to  substitute  a  successor  index 
for  a  reference  index  under  the  same 
circumstances  under  which  it  may 
substitute  a  successor  index  for  an 
underlying  index. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act® 
and  the  rules  and  regulations 
thereunder  applicable  to  OCC  because  it 
is  designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in, including  exercises  of, 
realized  variance/volatility  options,  and 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  such  transactions,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  such  transactions,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  accomplishes  this  by  applying 
substantially  the  same  rules  and 
procedures  to  these  transactions  in 
variance/volatility  options  as  OCC 
applies  to  similar  transactions  in  other 
index  options. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  an^ 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.^ 
The  Commission  finds  that  OCC’s 

“index  securities”  is  used  instead  of  “component 
securities”  of  an  index. 

5  15  U.S.C.  78q-l. 

6  15  U.S.C.  78q-l  (b)(3)(F). 
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proposed  rule  change  is  consistent  with 
this  obligation  under  the  Act  because  it 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  realized  variance/ 
volatility  options  by  applying 
substantially  the  same  rules  and 
procedures  to  these  transactions  as  OCC 
applies  to  similar  transactions  in  other 
index  options. 

OCC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  because  CBOE’s  rule  tiling 
for  realized  variance/ volatility  options 
has  been  approved  by  the  Commission, 
but  CBOE  will  not  be  able  to  commence 
trading  realized  variance/volatility 
options  until  OCC’s  rule  change  is 
approved.’’  However,  OCC  will  delay 
implementation  of  this  rule  change  until 
distribution  of  a  supplement  addressing 
realized/variance  volatility  options  to 
the  options  disclosure  document, 
Characteristics  and  Risks  of 
Standardized  Options,  is  distributed. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Comments  may  be  submitted  by 
any  of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-OCC-2008-17  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-OCC-2008-1 7.  This  tile 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 


’’  In  approving  the  proposed  rule  change,  the 
Commission  considered  the  proposal's  impact  on 
efficiency,  competition,  and  capital  formation. 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  100  F  Street,  NE.,  Washington, 
DC  20549  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC  and  on 
OCC’s  Web  site  at  http:// 
www.theocc.com.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-OCC- 
2008-17  and  should  be  submitted  on  or 
before  September  9,  2008. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b){2)  of  the  Act,®  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-2008-17)  be  and  hereby  is 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-19131  Filed  8-18-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58353;  File  No.  SR-OCC- 
2008-16] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Cash  Dividend 
Threshold 

August  13,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  notice  is  hereby  given  that  on 
July  24,  2008,  The  Options  Clearing 
Corporation  (“OCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  described  in  Items  I,  II,  and  III 


« 15  U.S.C.  78s(b)(2). 

”17  CFR  200.30-3(a)(12). 
’  15  U.S.C.  78s(b)(l). 


below,  which  items  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  ft'om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
mitigate  inconsistencies  that  may  result 
under  the  current  policy  for  adjusting 
stock  option  contracts. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  tiling  with  the  Commission, 

OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  mitigate  inconsistencies 
that  may  result  under  the  current  policy 
for  adjusting  stock  option  contracts.  In 
February  2007,  the  Commission 
approved  rule  change  SR-OCC-2006- 
01,  which  amended  Section  11 A  of 
Article  VI  of  the  OCC  By-Laws 
governing  adjustments  to  options  in 
response  to  cash  dividends  or 
distributions.®  Under  the  new 
adjustment  policy,  cash  dividends  paid 
by  a  company  otherwise  than  pursuant 
to  a  policy  or  practice  of  paying 
dividends  on  a  quarterly  or  other  regular 
basis  would  be  deemed  “special”  and 
would  normally  trigger  a  contract 
adjustment  provided  the  value  of  the 
adjustment  is  at  least  $12.50  per  option 
contract.  This  new  adjustment  policy 
will  become  effective  for  cash  dividends 
announced  on  or  after  February  1,  2009. 

However,  certain  inconsistencies  may 
result  when  the  threshold  of  “$12.50  per 
option  contract”  is  applied  to  all 
options  on  the  affected  underlying 
security.  For  example,  if  a  $.10  special 
cash  dividend  is  declared,  the  stemdard- 
size  100  share  option  would  not  be 
adjusted  (because  the  value  is  less  than 
$12.50).  However,  a  previously  adjusted 
150  share  option  (reflecting  a  3  for  2 


^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  CX^C. 

3  Securities  Exchange  Act  Release  No.  55258 
(February  8.  2007),  72  FR  7701  (February  16,  2007). 
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split)  would  be  adjusted  (because  the 
value  is  $15  per  contract).  Adjusting 
some  but  not  all  options  of  the  same 
class  in  response  to  the  same  dividend 
event,  especially  if  the  100  share  option 
is  not  adjusted,  could  be  confusing  to 
investors,  and  OCC’s  Securities 
Committee  (consisting  of  representatives 
of  each  of  the  options  exchanges  and 
OCC)  determined  that  this  potential 
confusion  should  be  avoided. 

OCC  considered  modifying  the 
threshold  to  specify  $.125  per  share 
instead  of  $12.50  per  contract.  This 
approach  would  address  all  standard- 
size  (100  share)  contracts  that  currently 
exist  plus  adjusted  contracts  that  come 
into  existence  in  response  to  splits,  etc. 
However,  exchanges  have  proposed  to 
introduce  “maxi”  size  contracts. 
Applying  the  same  per  share  threshold 
to  a  1,000  and  100  share  option  could 
sometimes  result  in  significant  value 
being  left  on  the  table  in  the  case  of  the 
1,000  share  option.  Taking  the  same 
example  of  a  $.10  per  share  special 
dividend,  neither  option  would  be 
adjusted  if  the  threshold  were  $.125  per 
share.  This  would  result  in  a  loss  of 
only  $10  per  contract  for  the  100  share 


option,  but  the  loss  would  be  $100  per 
contract  for  the  1,000  share  option.  For 
this  reason,  a  per  share  threshold  is  not 
being  proposed. 

Greater  consistency  across  contracts 
of  varying  sizes  can  be  achieved  by 
retaining  the  $12.50  per  contract 
threshold  in  all  cases  but  adding  a 
qualification  specifying  that  if  a 
corresponding  standard-size  contract 
exists  on  the  underlying  security, 
previously  adjusted  contracts  will  be 
adjusted  only  if  the  corresponding 
standard-size  contract  is  also  adjusted. 
For  example,  if  a  100  share  option  and 
a  150  share  option  (previously  adjusted 
for  a  3  for  2  split)  exist,  the  150  share 
option  would  be  adjusted  for  a  special 
cash  dividend  only  if  the  100  share 
standard  option  would  also  be  adjusted 
for  that  dividend.  Stated  differently, 
OCC  proposes  to  refer  back  to  the 
preadjustment  standard-size  option  (if 
any  exist)  in  deciding  whether  or  not  to 
adjust  a  previously  adjusted  option. 
Thus  a  150  share  option  that  was 
derived  from  a  100  share  option  as  a 
result  of  a  3  for  2  split  would  be  referred 
back  to  the  100  share  option.  A  1,500 
share  option  (previously  adjusted  for  a 


3  for  2  split)  would  be  referred  back  to 
the  1,000  share  option  (the  “standard” 
size  option  for  a  “maki”  contract).  Thus, 
the  qualification  specifies  “only  if  the 
corresponding  standard-size  option 
contract  is  also  adjusted.” 

This  qualification  achieves  greater 
consistency  because  in  most  cases  all 
contracts  on  the  same  underlying 
security  would  he  adjusted  if  the  100 
share  contract  is  adjusted.  The 
qualification  also  would  allow  a  1,000 
share  “standard”  contract  to  be  adjusted 
independently  of  a  100  share  contract. 
Also,  it  could  happen  that  an  adjusted 
contract  exists  but  not  the 
corresponding  standard  contract,  or  a 
contract  calling  for  delivery  of  fewer 
than  ipo  shares  may  exist  [e.g.,  as  a 
result  of  a  spinoff  adjustment).  In  these 
cases,  the  qualification  would  be 
inapplicable  and  a  straightforward 
application  of  the  $12.50  threshold 
would  determine  whether  an 
adjustment  would  be  made.  The 
following  are  examples  of  the 
qualification  to  the  $12.50  per  contract 
threshold. 

(A)  If  a  corresponding  standard  size 
contract  exists: 


Shares 

Contract 

$.09  Dividend 
(SValue) 

Adjust? 

$.13  Dividend 
($Value) 

Adjust? 

too . 

Standard  . 

9.00 

NO . 

YES. 

133  . 

4/3  split  . 

11.97 

NO . 

17.29 

YES. 

150  . . . 

3/2  split  . . . . 

13.50 

NO . 

19  50 

YES 

10  . 

Spinoff . 

0.90 

NO  . . 

1.30 

NO. 

177  . 

Merger . 

15.93 

NO . 

YES. 

1000  . 

Standard  . 

90.00 

YES  . 

YES. 

1500  . 

3/2  split  . : . 

135.00 

YES  . 

195 

YES. 

Contract 

$.02  Dividend 
($Value) 

Adjust? 

$.01  Dividend 
($Value) 

Adjust? 

100  . . . 

Standard  . 

NO . 

NO. 

133  . 

4/3  split  . 

2.66 

NO . 

1.33 

NO. 

150  . 

3/2  split  . 

NO . 

1.50 

NO. 

10  . 

Spinoff . 

NO . 

0.10 

NO. 

177  . 

Merger . 

3.54 

NO . 

1.77 

NO. 

1000  . 

Standard  . 

20.00 

YES  . 

NO. 

1500  . 

3/2  split  . . 

30.00 

YES  . 

NO. 

(B)  If  the  100  share  standard  size 
contract  does  not  exist: 


Shares 

Option 

$.09  Dividend 
($Value) 

Adjust? 

$.13  Dividend 
($Value) 

Adjust? 

133  . 

4/3  split  . 

11.97 

NO . 

17.29 

YES.’ 

150  . 

3/2  split  . 

13.50 

YES  . 

19.50 

YES. 

10  . 

Spinoff . ? . . 

0  90 

NO 

1  30 

NO 

177  . 

Merger . 

15.93 

YES  . 

23.01 

YES. 

1000  . 

Standard  . 

90.00 

YES  . 

130.00 

YES. 

1500  . 

3/2  split  . 

135.00 

YF.«5 

195 

YES. 

The  new  adjustment  policy  approved  effect  beginning  with  dividends 
in  File  No.  SR— OCC— 2006— 01  will  take  announced  on  and  after  February  1, 


2009.  OCC  intends  this  proposed  rule 
change  to  take  effect  at  the  same  time. 
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but  these  changes  will  not  be 
implemented  until  the  exchanges  have 
conducted  appropriate  educational 
efforts  and  definitive  copies  of  an 
appropriate  supplement  to  the  options 
disclosure  document.  Characteristics 
and  Risks  of  Standardized  Options,  are 
available  for  distribution. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  the  Act  because  it 
is  designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  securities  options,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  such  transactions,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  It  accomplishes  this  by 
reducing  inconsistencies  in  the 
adjustment  of  stock  option  contracts. 

The  proposed  rule  change  is  not 
inconsistent  with  the  existing  By-Laws 
and  Rules  of  OCC,  including  any  rules 
proposed  to  be  amended. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
material  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 

(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml)  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-OCC-2008-16  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-OCC-2008-16.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC  and  on 
OCC’s  Web  site  at  http:// 
www.theocc.com/publications/rules/ 
proposed_changes/sr_occ_08_16.pdf. 

All  comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-OCC-2008-16  and  should 
be  submitted  on  or  before  September  3, 
2008. 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.** 

Florence  E.  Harmon, 

Acting  Secretary. 

(FR  Doc.  E8-19132  Filed  8-18-08;  8:45  am] 
BILLING  CODE  8010-01 -P 


■•17CFR200.30-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

National  Women’s  Business  Council 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice  of  open  Federal  advisory 
committee  meeting. 


SUMMARY:  The  SBA  is  issuing  this  notice 
to  announce  the  location,  date,  time, 
and  agenda  for  the  next  meeting  of  the 
National  Women’s  Business  Council 
(NWBC).  The  meeting  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
September  11,  2008  from  approximately 
8:30  a.m.  to  3  p.m.  EST. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Small  Business  Administration, 
409  Third  Street,  SW.,  Eisenhower 
Conference  Room,  Washington.  DC 
20416. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
appendix  2),  SBA  announces  the 
meeting  of  the  National  Women’s 
Business  Council.  The  National 
Women’s  Business  Council  is  tasked 
with  providing  issues  of  importance  to 
women  busiiiess  owners  to  the 
President,  Congress,  and  the  SBA 
Administrator. 

The  purpose  of  the  meeting  is  to 
introduce  the  NWBC’s  agenda  and 
action  items  for  fiscal  year  2009 
included  but  not  limited  to 
procurement,  access  to  capital,  access  to 
training  and  technical  assistance,  and 
affordable  health  care.  The  topics  to  be 
discussed  will  include:  H.R.  5050  20th 
anniversary  celebration:  update  on  FY 
2008  projects:  swearing  in  erf  new 
members:  upcoming  Town  Hall  Meeting 
on  November  6,  in  San  Francisco,  CA; 
and  future  projects. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

meeting  is  open  to  the  public;  however, 
advance  notice  of  attendance  is 
requested.  Anyone  wishing  to  attend  or 
make  a  presentation  to  the  NWBC  must 
contact  Katherine  Stanley  by  Friday, 
September  5,  2008,  by  fax  or  e-mail  in 
order  to  be  placed  on  the  agenda. 
Katherine  Stanley,  Operations  Manager, 
NWBC,  409  Third  Street,  SW.,  Suite 
210,  Washington,  DC  20416,  telephone 
202-205-6695,  fax  202-205-6825,  e- 
mail  Katherine.stanley@nwbc.gov. 

Additionally,  if  you  need 
accommodations  because  of  a  disability 
or  require  additional  information,  please 
contact  Katherine  Stanley  at  the  above 
information. 
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For  more  information,  please  visit  our 
Web  site  at  http://www.nwbc.gov. 

Cherylyn  LeBon, 

SB  A  Committee  Management  Officer. 

[FR  Doc.  E8-19146  Filed  8-18-08;  8:45  am] 
BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  6323] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-^57,  Medical 
Clearance  Update,  0MB  1405-0131 

ACTION:  Notice  of  request  for  public 
comments  and  submission  to  OMB  of 
proposed  collection  of  information. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 

•  Title  of  Information  Collection: 
Medical  Clearance  Update. 

•  OMB  Control  Number:  1405-0131. 

•  Type  of  Request:  Extension  oi 
Ciurently  Approved  Collection. 

•  Originating  Office:  Office  of 
Medical  Services,  M/MED/C/MC. 

•  Form  Number;  DS-3057. 

•  Respondents:  Foreign  Service 
Officers,  State  Department  Employees, 
Other  Government  Employees  and 
Family  Members. 

•  Estimated  Number  of  Respondents: 
9,800  per  year. 

•  Average  Hours  per  Response:  0.5 
hours  per  response. 

•  Total  Estimated  Burden:  4,900 
hours. 

•  Frequency:  On  occasion. 

•  Obligation  to  Respond:  Mandatory. 
DATES:  The  Department  will  accept 
comments  from  the  public  up  to  30  days 
from  September  18,  2008. 

ADDRESSES:  Direct  comments  and 
questions  to  Katherine  Astrich,  the 
Department  of  State  Desk  Officer  in  the 
Office  of  Information  and  Regulatory 
Afrairs  at  the  Office  of  Management  and 
Budget  (OMB),  who  may  be  reached  at 
202-395—4718.  You  may  submit 
comments  by  any  of  the  following 
methods: 

•  E-mail:  kastrich@omb.eop.gov.  You 
must  include  the  DS  form  number, 
information  collection  title,  and  OMB 
control  number  in  the  subject  line  of 
your  message. 

•  Mail  (paper,  disk,  or  CD-ROM 
submissions):  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503. 


•  Fax: 202-395-6974 

FOR  FURTHER  INFORMATION  CONTACT:  You 

may  obtain  copies  of  the  proposed 
information  collection  and  supporting 
documents  from  Ermie  D.  Herring, 
Department  of  State,  Office  of  Medical 
Services,  SA-1  Columbia  Plaza  Room 
LlOl,  2401  E  St.,  NW.,  Washington  DC, 
20052-0101,  who  may  be  reached  on 
202-663-1229  or  herringED@state.gov. 
SUPPLEMENTARY  INFORMATION: 

We  are  soliciting  public  comments  to 
permit  the  Department  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our 
functions. 

•  Evaluate  the  accuracy  of  our 
estimate  of  the  brnden  of  the  proposed 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  technology. 

Abstract  of  Proposed  Collection 

Form  DS-3057  is  designed  to  collect 
medical  information  to  provide  medical 
providers  with  current  and  adequate 
information  to  base  decisions  on 
whether  a  federal  employee  and  family 
members  will  have  sufficient  medical 
resources  at  a  diplomatic  mission 
abroad  to  maintain  the  health  and 
fitness  of  the  individual  and  family 
members. 

Methodology 

The  information  collected  will  be 
collected  through  the  use  of  an 
electronic  forms  engine  or  by  hand 
written  submission  using  a  pre-printed 
form. 

Dated:  August  12,  2008. 

Sharon  Ludan, 

Executive  Director,  Office  of  Medical  Services, 
Department  of  State. 

(FR  Doc.  E8-19157  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4710-3fr-P 


DEPARTMENT  OF  TRANSPORTATION 

Fecteral  Aviation  Administration 

Agency  Information  Collection  Activity 
Seeking  OMB  Approval 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 

SUMMARY:  The  FAA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget’s 


(OMB)  revision  of  a  current  information 
collection.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  May  14, 
2008,  vol.  73,  no.  94,  pages  27886- 
27887.  The  information  is  used  to 
determine  if  applicants  satisfy 
requirements  for  obtaining  a  launch 
license  to  protect  the  public  from  risks 
associated  with  reent^  operations  from 
a  site  not  operated  by  or  situated  on  a 
Federal  launch  range. 

DATES:  Please  submit  comments  by 
September  18,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Mauney  at  Carla.Mauney@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Commercial  Space 
Transportation  Reusable  Launch 
Vehicle  and  Reentry  Licensing 
Regulation. 

Type  of  Request:  Revision  of  a 
ciurently  approved  collection. 

OMB  Control  Number:  2120-0643. 

Form(s):  There  are  no  FAA  forms 
associated  with  this  collection. 

Affected  Public:  An  estimated  3 
Respondents. 

Frequency:  This  information  is 
collected  on  occasion. 

Estimated  Average  Burden  Per 
Response:  Approximately  3,000  hours 
per  response. 

Estimated  Annual  Burden  Hours:  An 
estimated  9,000  hoiurs  annually. 

Abstract:  The  information  is  used  to 
determine  if  applicants  satisfy 
requirements  for  obtaining  a  launch 
license  to  protect  the  public  from  risks 
associated  with  reent^  operations  from 
a  site  not  operated  by  or  situated  on  a 
Federal  launch  range. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Comments  should  be  addressed 
to  Nathan  Lesser,  Desk  Officer, 
Department  of  Transportation/FAA,  and 
sent  via  electronic  mail  to 
oira_submission@omb.eop.gov  or  faxed 
to (202) 395-6974. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  rtecessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimates  of  the 
burden  of  the  proposed  information 
collection:  ways  to  enhance  the  quality, 
'utility,  and  clarity  of  the  information  to 
he  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents',  including  the  use  of  ' 
automated  collection  techniques  or  ' 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  August  11, 
2008. 

Carla  Mauney, 

FAA  Information  Collection  Clearance 
Officer,  IT  Enterprises  Business  Services 
Division,  AES-200. 

[FR  Doc.  E8-19015  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  information  Collection  Activity 
Seeking  0MB  Approvai 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 

SUMMARY:  The  FAA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget’s  . 
'(OMB’s)  revision  of  a  current 
information  collection.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  May  14,  2008,  Vol.  73,  No. 
94,  page  27886.  The  information  to  be 
collected  includes  data  required  for 
performing  launch  site  location 
analysis. 

DATES:  Please  submit  comments  by 
September  18,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Mauney  at  CarIa.Mauney@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  License  Requirements  for 
Operation  of  a  Launch  Site. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0644. 
Form(s):  There  are  no  FAA  forms 
associated  with  this  collection. 

Affected  Public:  An  estimated  2 
respondents. 

Frequency:  This  information  is 
collected  on  occasion. 

Estimated  Average  Burden  per 
Response;  Approximately  3,483  hours 
per  response. 

Estimated  Annual  Burden  Hours:  An 
estimated  6,966  hours  annually. 

Abstract:  The  information  to  be 
collected  includes  data  required  for 
performing  launch  site  location 
analysis.  The  launch  site  license  is  valid 
for  a  period  of  5  years.  Respondents  are 
licensees  authorized  to  operate  sites. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 


the  proposed  information  Collection  to 
the  Office  of  hifoanation  and  Regulatory  < 
Affairs,  Office  of  Management  and 
Budget.  Comments  should  be  addressed 
to  Nathan  Lesser,  Desk  Officer, 
Department  of  Transportation/FAA,  and 
sent  via  electronic  mail  to 
oira_submission@omb.eop.gov  or  faxed 
to  (202)  395-6974. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  August  11, 
2008. 

Carla  Mauney, 

FAA  Information  Collection  Clearance 
Officer,  IT  Enterprises  Business  Services 
Division,  AES-200. 

(FR  Doc.  E8-19020  Filed  8-18-08;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Suppiemental  Notice  for  the  National 
Parks  Overflights  Advisory  Group 
Aviation  Rulemaking  Committee 
Meeting 

ACTION:  Revised  notice  of  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  and  the  National 
Park  Service  (NPS),  in  accordance  with 
the  National  Parks  Air  Tour 
Management  Act  of  2000,  announce  the 
next  meeting  of  the  National  Parks 
Overflights  Advisory  Group  (NPOAG) 
Aviation  Rulemaking  Committee  (ARC). 
This  notification  provides  the  dates, 
location,  and  agenda  for  the  meeting. 
This  notification  revises  Federal 
Register  notice  published  on  July  30, 
2008  (Vol.  73.  No.  147,  Page  44311)  to 
indicate  a  change  in  the  meeting 
location  and  time  of  meetings. 

Dates  and  Location:  The  NPOAG  ARC 
will  meet  on  September  3—4,  2008.  The 
meeting  will  now  take  place  in  a 
commercial  office  building  at  826  East 
Front  Street,  Port  Angeles,  WA,  leased 
by  the  NIPS.  The  office  phone  number 
at  this  facility  is  (360)-565-1320.  The 
meetings  will  be  held  from  8  a.m.  to  5 
p.m.  on  September  3  and  from  8  a.m  to 


3  p.m.  on  September  4th.  This  NPOAG 
meeting  will  be  conducted  in  closed 
session  and  is  not  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Brayer,  AWP-lSP,  Special 
Programs  Staff,  Federal  Aviation 
Administration,  Western-Pacific  Region 
Headquarters,  P.O.  Box  92007,  Los 
Angeles,  CA  90009—2007,  telephone: 
(310)  725-3800,  e-mail: 
Barry.Brayer@faa.gov,  or  Karen  Trevino, 
National  Park  Service,  Natural  Sounds 
Program,  1201  Oakridge  Dr.,  Suite  100, 
Fort  Collins,  CO,  80525,  telephone: 

(970)  225  3563,  e-mail: 
Karen_Trevino@nps.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Peuks  Air  Tour 
Management  Act  of  2000  (NPATMA), 
enacted  on  April  5,  2000,  as  Public  Law 
106-181,  required  the  establishment  of 
the  NPOAG  within  one  year  after  its 
enactment.  The  Act  requires  that  the 
NPOAG  be  a  balanced  group  of 
representatives  of  general  aviation, 
commercial  air  tour  operations, 
environmental  concerns,  and  Native 
American  tribes.  The  Administrator  of 
the  FAA  and  the  Director  of  NIPS  (or 
their  designees)  serve  as  ex  officio 
members  of  the  group.  Representatives 
of  the  Administrator  and  Director  serve 
alternating  1-year  terms  as  chairman  of 
the  advisory  group.  , 

The  duties  of  the  NPOAG  include  '  ' 
providing  advice,  information,  and  ‘ 
recommendations  to  the  FAA ' 
Administrator  and  the  NIPS  Director  on: 
Implementation  of  Public  Law  106-181; 
quiet  aircraft  technology;  other 
measures  that  might  accommodate 
interests  to  visitors  of  national  parks; 
and  at  the  request  of  the  Administrator 
and  the  Director,  on  safety, 
enviromnental,  and  other  issues  related 
to  commercial  air  tour  operations  over 
national  parks  or  tribal  lands. 

Agenda  for  the  September  3-4,  2008  ■ 
NPOAG  Meeting 

The  agenda  for  the  meeting  will 
include,  but  is  not  limited  to,  the 
following;  Development  of  a  Strategic 
Plan,  review  and  approval  of  the 
meeting  minutes  from  the  September 
25-26,  2007  NPOAG  meeting  in  Fort 
Collins,  CO;  update  on  ongoing  Air  Tour 
Management  Program  projects;  and 
NPOAG  subgroup  assignments. 

Attendance  at  the  Meetings 

This  NPOAG  meeting  will  be 
conducted  in  closed  session  and  will 
not  be  open  to  the  public. 
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Issued  in  Hawthorne,  CA,  on  August  11, 
2008. 

Barry  S.  Brayer, 

Manager,  Special  Programs  Office,  Western 
Pacific  Region. 

[FR  Doc.  E8-19017  Filed  8-18-08;  8:45  am] 
BILL'NG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Fifth  Meeting,  RTCA  Speciai 
Committee  216:  Aeronauticai  System 
Security 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  216  meeting  Aeronautical 
Systems  Security. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  216: 
Aeronautical  Systems  Security. 

DATES:  The  meeting  will  be  held  on 
September  9-12,  2007,  from  9  a.m.  to  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
EG&G,  2450  Crystal  Drive,  Suite  500, 
Crystal  City,  Arlington,  VA  22202,  (P) 
703-418-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC,  20036- 
5133;  telephone  (202)  833—9339;  fax 
(202)  833  9434;  Web  site  http:// 
www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
216  meeting.  The  agenda  will  include: 

•  September  9-12: 

•  Opening  Session  (Welcome, 
Introductions  and  Administrative 
Remarks,  Agenda  Overview). 

•  Subgroup  Reports. 

•  EUROCAE  WG-72  Report. 

•  Other  Industry  Activities  Related  to 
Security — Reports. 

•  Evaluation  of  status,  progress,  and 
direction  based  on  subgroup 
recommendation  and  Terms  of 
Reference. 

•  Continued  development  of  SC-216 
work  products. 

•  Establish  Dates,  Location  and 
Agenda  for  Next  Meeting. 

•  Closing  Session  (Any  Other 
Business,  AssignmentlReview  of 
Future  Work,  Establish  Agenda, 
Date  and  Place  of  Next  Meeting, 
Closing  Remarks,  Adjourn). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 


With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  “FOR  FURTHER  INFORMATION 
CONTACT”  section.  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  11, 
2008. 

Francisco  Estrada  C., 

RTCA  Advisory  Committee. 

[FR  Doc.  E8-19013  Filed  8-15-08;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

First  Meeting,  RTCAIPMC  New  Speciai 
Committee  219:  Attitude  and  Heading 
Reference  Systems  (AHRS) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  219  meeting:  Attitude  and 
Heading  Reference. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  216: 
Aeronautical  Systems  Security. 

DATES:  The  meeting  will  be  held  on 
September  16-17,  2007,  from  9  a.m.  to  , 

5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
1828  L  Street,  NW.,  Suite  805, 

Macintosh  NBAA  and  Hilton-ATA 
Rooms,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036-5 
133;  telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisor}'  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
219  meeting.  The  agenda  will  include: 

•  September  16-17: 

•  Opening  Session  (Welcome, 
Introductions  and  Administrative 
Remarks). 

•  Agenda  Overview. 

•  RCTA  Functional  Overview,  x 

•  Review  Current  Guidance/ 
Technical  Standard  Orders — Discussion. 

•  Committee  Scope — Terms  of 
Reference. 

•  Organization  of  Work,  Assign  Tasks 
and  Workgoups.  Presentation, 
Discussion,  Recommendations, 
Assignment  of  Responsibilities. 

•  Establish  Dates,  Location  and 
Agenda  for  Next  Meeting. 


•  Closing  Session  (Any  Other 
Business,  Assignmenf/Review'  of  Future 
Work,  Establish  Agenda,  Date  and  Place 
of  next  Meeting,  Closing  Remarks, 
Adjourn). 

,  Attendance  is  open  to  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  “FOR  FURTHER  INFORMATION 
CONTACT”  section.  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  11, 
2008. 

Francisco  Estrada  C., 

RTCA  Advisory  Committee. 

[FR  Doc.  E8-19014  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docket  No.  FAA-2006-25755] 

Operating  Limitations  at  New  York 
LaGuardia  Airport;  Notice  of  Order 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  amendment  to  order. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  amending  the 
Order  Limiting  Scheduled  Operation  at 
New  York  LaGuardia  Airport  that 
published  in  the  Federal  Register  on 
December  27,  2006.  This  amendment 
reduces  the  number  of  reservations 
available  for  unscheduled  operations 
from  six  per  hour  to  three  per  hour. 
DATES:  This  amendment  is  effective  on 
August  28,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  questions  concerning  this 
amendment  contact:  Gerry  Shakley, 
System  Operations  Services,  Air  Traffic 
Organization;  telephone  (202)  267-9424; 
facsimile  (202)  267-7277;  e-mail 
gerry.shakley@faa.gov.  For  legal 
questions  concerning  this  amendment 
contact:  Rebecca  MacPherson,  Office  of 
Chief  Counsel,  Federal  Aviation 
Administration;  telephone  (202)  267- 
7240;  facsimile  (202)  267-7971;  e-mail 
rebecca.macpherson@faa.gov. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

is  modifying  its  December  12,  2006 
Order  (the  Order),  that  temporarily 
limits  flight  operations  at  New  York’s 
LaGuardia  Airport  (LaGuardia),  pending 
its  promulgation  of  a  long-term 
regulation  to  manage  congestion  at  the 
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airport.'  The  number  of  unscheduled 
operations  is  reduced  from  six  per  hour 
to  three.  This  amendment  does  not 
affect  scheduled  operations  at  the 
airport. 

I.  Background  ' 

Due  to  LaGuardia’s  limited  runway 
capacity,  the  airport  cannot 
accommodate  the  number  of  flights  that 
airlines  and  others  would  like  to  operate 
without  causing  significant  congestion. 
The  FAA  has  long  limited  the  number 
of  arrivals  and  departures  at  LaGuardia 
during  peak  demand  periods  through 
the  promulgation  and  implementation 
of  the  High  Density  Rule  (HDR).^  By 
statute  enacted  in  April  2000,  the  HDR’s 
applicability  to  LaGuardia  operations 
terminated  as  of  January  1,  2007.^  On 
August  29,  2006,  the  FAA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  in  anticipation 
of  the  HDR’s  expiration.^  In  the  NPRM, 
the  agency  proposed  another  congestion 
management  program  for  LaGuardia, 
which,  among  other  things,  would 
continue  to  limit  the  number  of 
scheduled  and  unscheduled  operations 
at  LaGuardia.  Because  the  rulemaking 
was  not  completed  before  January  1,. 
2007,  the  FAA,  after  notice  and 
comment,  adopted  interim  operational 
limitations  on  LaGuardia  flights  through 
the  Order.^  Without  the  limits  contained 
in  the  Order,  the  FAA  projected  that 
severe  congestion-related  delays  would 
occur  as  a  result  of  excessive  demand  at 
LaGuardia,  leading  to  delays  both  at 
LaGuardia  and  at  other  airports 
throughout  the  National  Airspace 
System.*’ 

As  part  of  that  Order,  the  FAA 
imposed  a  reservation  system  for 
unscheduled  operations  at  the  airport. 
Specifically,  the  FAA  provided  that  it 
would  accommodate  up  to  six 
unscheduled  reservations  per  hour 
during  the  hours  the  airport  was  capped 
as  long  as  the  operators  had  secured  a 
reservation  with  the  Airport  Reservation 
Office.  The  FAA  has  decided  to  reduce 
that  number  of  available  reservations 
from  six  to  three  per  hour. 


'  On  April  16,  2008,  the  FAA  published  a  notice 
in  the  Federal  Register  seeking  comment  on 
reducing  the  number  of  unscheduled  operations  per 
hour  at  LaGuardia  from  six  to  three.  73  FR  20732; 
April  16,  2008. 

^  See  14  CFR  part  93,  subpart  K. 

^  Aviation  Investment  and  Reform  Act  for  the  21st 
Century  (AIR-21),  Public  Law  106-181  (April  5. 
2000),  49  U.S.C.  41715(a)(2). 

•*71  FR  51360. 

5  71  FR  77854;  December  27,  2006. 

Subsequent  to  this  Order,  the  FAA  published  a 
Supplemental  Notice  of  Proposed  Rulemaking  in 
the  Federal  Register  that  withdrew  certain 
proposals  and  instead  proposed  two  options  to 
allocate  the  limited  capacity  at  LaGuardia.  See  73 
FR  20846;  April  17.  2008. 


The  FAA  and  MITRE’s  Center  for 
Advanced  Aviation  System 
Development  (CAASD)  have  reviewed 
data  on  air  traffic  operations  at 
LaGuardia  for  calendar  year  2007  to 
determine  the  level  of  unscheduled 
operations  at  the  airport.  In  2007  there 
was  an  average  of  36  weekday 
operations  at  the  airport  from  6  a.m.  to 
10  p.m.,  the  period  the  Order  is  in 
effect.  During  the  peak  hours, 
unscheduled  operations  averaged  three 
per  hour. 

The  FAA  published  an  Order 
imposing  a  cap  on  operations  at  John  F. 
Kennedy  International  Airport  on 
January  18,  2008.  That  Order  took  effect 
March  30,  2008.  In  addition,  the  FAA 
published  an  Order  imposing  a  cap  on 
operations  at  Newark  Liberty 
International  Airport  on  May  21,  2008.^ 
That  Order  took  effect  on  June  20,  2008. 
In  conjunction  with  those  two  orders, 
the  FAA  intends  to  restrict  the  number 
of  unscheduled  operations,  other  than 
helicopters,  at  both  airports.  The  FAA 
has  not  proposed  to  restrict  operations 
at  Teterboro. 

The  FAA  is  concerned  that  restricting 
unscheduled  operations  at  JFK  and 
Newark  could  encourage  operators  to 
move  their  unscheduled  operations 
from  those  airpo^s  to  LaGuardia.  Delay 
numbers  at  LaGuardia  for  2007  were 
among  the  highest  in  the  country.  Thus, 
the  FAA  proposed  to  reduce  the 
allowable  number  of  unscheduled 
operations  from  six  to  three  per  hour. 

It  is  significant  to  note  that  additional 
reservations  will  be  made  available  for 
unscheduled  operations  depending  on 
the  weather,  runway  configuration  or 
less  than  anticipated  delays.  In  such 
instances  the  FAA  would  likely  allow 
more  than  three  unscheduled  operations 
in  a  given  hour.  It  is  unlikely  that  the 
FAA  would  know  more  than  eight  hours 
in  advance  whether  additional  capacity 
is  available.  If  additional  capacity  is 
available,  reservations  would  be 
allocated  through  the  Airport 
Reservation  Office’s  e-CVRS  reservation 
system  and  not  through  the  local  air 
traffic  control  facilities. 

II.  Discussion  of  Comments 

Comments  were  submitted  by  the 
National  Air  Carrier  Association 
(NACA)  and  two  individuals  responding 
to  the  proposal.  NACA  is  concerned 
with  the  reduction  in  the  number  of 
reservations  available  for  unscheduled 
operations.  NACA  complains  that  the 
FAA  did  not  consider  the  ramifications 
of  the  orders  on  the  New  York  region’s 
airports  as  a  whole  and  that  the  FAA’s 
,  concern  with  additional  unscheduled 


?73  FR  29550. 


operations  moving  to  LaGuardia  from 
other  constrained  airports  is  unfounded. 

Contrary  to  NACA’s  assertions,  this 
proposal  was  generated  by  the  agency’s 
concern  on  managing  operations  within 
the  region.  Consistent  with  this  action, 
the  FAA  recently  proposed  limits  for 
unscheduled  operations  at  JFK  and 
EWR.“  At  these  airports,  the  FAA 
proposed  reductions  in  the  number  of 
unscheduled  operations  in  the  most 
congested  hours.  The  FAA  does  not  find 
it  unreasonable  to  limit  unscheduled 
operations  at  LaGuardia  to  their  2007 
levels.  In  the  New  York  area,  the  FAA 
must  balance  fair  and  reasonable  access 
to  congestion  reduction  and 
management  goals.  To  reach  these  goals, 
the  number  of  unscheduled  operations 
cannot  grow  at  LaGuardia,  JFK  or  EWR. 

If  weather  conditions  permit  and 
additional  operations  can  be 
accommodated  without  affecting  delay, 
additional  reservations  will  be  made 
available. 

One  individual  seeks  clarification  as 
to  whether  visual  flight  rules  (VFR) 
fixed-wing  aircraft  would  be  required  to 
obtain  reservations  to  operate  at 
LaGuardia.  The  Notice  of  Order  ** 
defines  unscheduled  operations  as 
“operations  other  than  those  regularly 
conducted  by  an  air  carrier  between 
LaGuardia  and  another  service  point. 
Scheduled  operations  include  general 
aviation,  public  aircraft,  military, 
charter,  ferry  and  position  flights. 
Helicopter  operations  are  excluded  from 
the  reservation  requirements. 
Reservations  for  unscheduled  flight 
operations  under  visual  flight  rules 
(VFR)  are  granted  when  the  aircraft 
receives  clearance  from  air  traffic 
control  to  land  or  depart  LaGuardia. 
Reservations  for  unscheduled  VFR 
flights  are  not  included  in  the  limits  for 
unscheduled  operators.” 

A  second  individual  requests  all 
unscheduled  frights  be  denied  access  to 
LaGuardia  as  the  flights  contribute  to 
environmental  damage  and  global 
warming  effects. 

III.  Amendment  to  the  Order 

With  respect  to  unscheduled  flight 
operations  at  LaGuardia,  the  FAA 
adopts  the  following: 

1.  The  final  order  applies  to  all 
operators  of  unscheduled  flights,  except 
helicopter  operations,  at  LaGuardia  from 
6  a.m.  through  9:59  p.m..  Eastern  Time, 
Monday  through  Friday  and  from  12 
noon  through  9:59  p.m.,  Eastern  Time, 
Sunday. 


»FR  41156;  July  17,  2008. 

^See  footnote  23  in  the  December  27,  2006  Notice 
of  Order. 
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2.  The  final  Order  takes  effect  on 
January  1,  2007,  and  will  expire  at  the 
first  change  of  the  scheduling  season 
occurring  no  less  than  90  days  after  the 
issuance  of  a  final  rule  regulating 
congestion  at  LaGuardia. 

3.  No  person  can  operate  an  aircraft 
other  than  a  helicopter  to  or  from 
LaGuardia  unless  the  operator  has 
received,  for  that  unscheduled 
operation,  a  reservation  that  is  assigned 
by  the  David  J.  Hurley  Air  Traffic 
Control  System  Command  Center’s 
Airport  Reservation  Office  (ARO). 
Additional  information  on  procedures 
for  obtaining  a  reservation  will  be 
available  via  the  Internet  at  http:// 
www.fly.faa.gov/ecvrs. 

4.  Three  (3)  reservations  are  available 
per  hour  for  unscheduled  operations  at 
LaGuardia.  The  ARO  will  assign 
reservations  on  a  30-minute  basis. 

5.  The  ARO  receives  and  processes  all 
reservation  requests.  Reservations  are 
assigned  on  a  “first-come,  first-served” 
basis,  determined  as  of  the  time  that  the 
ARO  receives  the  request.  A 
cancellation  of  any  reservation  that  will 
not  be  used  as  assigned  would  be 
required. 

6.  Filing  a  request  for  a  reservation 
does  not  constitute  the  filing  of  an 
instrument  flight  rules  (IFR)  flight  plan, 
as  separately  required  by  regulation. 
After  the  reservation  is  obtained,  an  IFR 
flight  plan  can  be  filed.  The  IFR  flight 
plan  must  include  the  reservation 
number  in  the  “remarks”  section. 

7.  Air  Traffic  Control  will 
accommodate  declared  emergencies 
without  regard  to  reser\'ations.  Non¬ 
emergency  flights  in  direct  support  of 
national  security,  law  enforcement, 
military  aircraft  operations,  or  public- 
use  aircraft  operations  will  be 
accommodated  above  the  reservation 
limits  with  the  prior  approval  of  the 
Vice  President,  System  Operations 
Services,  Air  Traffic  Organization. 
Procedures  for  obtaining  the  appropriate 
reservation  for  such  flights  are  available 
via  the  Internet  at  http:// 
www.fly.faa  .gov/ecvrs. 

8.  Notwithstanding  the  limits  in 
paragraph  4,  if  the  Air  Traffic 
Organization  determines  that  air  traffic 
control,  weather,  and  capacity 
conditions  are  favorable  and  significant 
delay  is  not  likely,  the  FAA  can 
accommodate  additional  reservations 
over  a  specific  period.  Unused  operating 
authorizations  can  also  be  temporarily 
made  available  for  unscheduled 
operations.  Reservations  for  additional 
operations  are  obtained  through  the 
ARO. 

9.  Reservations  cannot  be  bought, 
sold,  or  leased. 


Issued  in  Washington,  DC,  on  August  12, 
2008. 

Robert  A.  Sturgell, 

Acting  Administrator. 

[FR  Doc.  E8-19112  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

Advisory  Board;  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC),  to  be  held  from  10  a.m.  to 
11:30  a.m.  (EDT)  on  Wednesday, 
September  17,  2008,  at  the  Corporation’s 
Administration  Headquarters,  Suite 
W32-300,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC.  The  agenda  for  this 
meeting  will  be  as  follows:  Opening 
Remarks;  Consideration  of  Minutes  of 
Past  Meeting;  Quarterly  Report;  Old  and 
New  Business;  Closing  Discussion; 
Adjournment. 

Attendance  at  the  meeting  is  open  to 
the  interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact,  not  later 
than  Friday,  September  12,  2008,  Anita 
K.  Blackman,  Chief  of  Staff,  Saint 
Lawrence  Seaway  Development 
Corporation,  1200  New  Jersey  Avenue, 
SE.,  Washington,  DC  20590;  202-366- 
0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC,  on  August  14, 
2008. 

Collister  Johnson,  Jr., 

Administrator. 

[FR  Doc.  E8-19169  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4910-61-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additional  Designation  of  Individuals 
Pursuant  to  Executive  Order  13224 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department’s 
Office  of  Foreign  Assets  Control 


(“OFAC”)  is  publishing  the  names  of 
four  newly-designated  individuals 
whose  property  and  interests  in 
property  are  blocked  pursuant  to 
Executive  Order  13224  of  September  23, 
2001,  “Blocking  Property  and 
Prohibiting  Transactions  With  Persons 
Who  Commit,  Threaten  To  Commit,  or 
Support  Terrorism.” 

DATES:  The  designation  by  the  Director 
of  OFAC  of  the  four  individuals 
identified  in  this  notice,  pursuant  to 
Executive  Order  13224,  is  effective  on 
July  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Assistant  Director,  Compliance 
Outreach  &  Implementation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220, 
tel.:  202/622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  Web  site  [http:// 
www.treas.gov/ofac)  or  via  facsimile 
through  a  24-hour  fax-on-demand 
service,  tel.:  202/622-0077. 

Background 

On  September  23,  2001,  the  President 
issued  Executive  Order  13224  (the 
“Order”)  pursuant  to  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1701-1706,  and  the  United 
Nations  Participation  Act  of  1945,  22 
U.S.C.  287c.  In  the  Order,  the  President 
declared  a  national  emergency  to 
address  grave  acts  of  terrorism  and 
threats  of  terrorism  committed  by 
foreign  terrorists,  including  the 
September  11,  2001,  terrorist  attacks  in 
New  York,  Pennsylvania,  and  at  the 
Pentagon.  The  Order  imposes  economic 
sanctions  on  persons  who  have 
committed,  pose  a  significant  risk  of 
committing,  or  support  acts  of  terrorism. 
The  President  identified  in  the  Annex  to 
the  Order,  as  amended  by  Executive 
Order  13268  of  July  2,  2002,  13 
individuals  and  16  entities  as  subject  to 
the  economic  sanctions.  The  Order  was 
further  amended  by  Executive  Order 
13284  of  January  23,  2003,  to  reflect  the 
creation  of  the  Department  of  Homeland 
Security. 

Section  1  of  the  Order  blocks,  with 
certain  exceptions,  all  property  and 
interests  in  property  that  are  in  or 
hereafter  come  within  the  United  States 
or  the  possession  or  control  of  United 
States  persons,  of:  (1)  Foreign  persons 
listed  in  the  Annex  to  the  Order;  (2) 
foreign  persons  determined  by  the 
Secretary  of  State,  in  consultation  with 
the  Secretary  of  the  Treasury',  the 
Secretary  of  the  Department  of 
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Homeland  Security  and  the  Attorney 
General,  to  have  committed,  or  to  pose 
a  significant  risk  of  committing,  acts  of 
terrorism  that  threaten  the  security  of 
U.S.  nationals  or  the  national  security, 
foreign  policy,  or  economy  of  the  United 
States;  (3)  persons  determined  hy  the 
Director  of  OFAC,  in  consultation  with 
the  Departments  of  State,  Homeland 
Security  and  Justice,  to  be  owned  or 
controlled  by,  or  to  act  for  or  on  behalf 
of  those  persons  listed  in  the  Annex  to 
the  Order  or  those  persons  determined 
to  be  subject  to  subsection  1(b),  1(c),  or 
l(d)(i)  of  the  Order;  and  (4)  except  as 
provided  in  section  5  of  the  Order  and 
after  such  consultation,  if  any,  with 
foreign  authorities  as  the  Secretary  of 
State,  in  consultation  with  the  Secretary 
of  the  Treasury,  the  Secretary  of  the 
Department  of  Homelemd  Security  and 
the  Attorney  General,  deems 
appropriate  in  the  exercise  of  his 
discretion,  persons  determined  by  the 
Director  of  OFAG,  in  consultation  with 
the  Departments  of  State,  Homeland 
Security  and  Justice,  to  assist  in, 
sponsor,  or  provide  financial,  material, 
or  technological  support  for,  or  financial 
or  other  services  to  or  in  support  of, 
such  acts  of  terrorism  or  those  persons 
listed  in  the  Annex  to  the  Order  or 
determined  to  be  subject  to  the  Order  or 
to  be  otherwise  associated  with  those 
persons  listed  in  the  Annex  to  the  Order 
or  those  persons  determined  to  be 
subject  to  subsection  1(b),  1(c),  or  l(d)(i) 
of  the  Order. 

On  July  17,  2008,  the  Director  of 
OFAC,  in  consultation  with  the 
Departments  of  State,  Homeland 
Security,  Justice  and  other  relevant 
agencies,  designated,  pursuant  to  one  or 
more  of  the  criteria  set  forth  in 
subsections  1(b),  1(c)  or  1(d)  of  the 
Order,  four  individuals  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  Executive  Order  13224. 

The  list  of  designees  is  as  follows: 

1.  GASMl,  Salah  (a.k.a. 
“BOUNOUADHER”;  a.k.a.  “SALAH 
ABU  MOHAMED”;  a.k.a.  “SALAH  ABU 
MUHAMAD”):  DOB  13  Apr  1971;  FOB 
Zeribet  El  Oued,  Biskra,  Algeria 
(individual)  [SDGT]. 

2.  DJOUADI,  Yahia  (a.k.a.  ABU 
AMAR,  Yahia:  a.k.a.  “ABOU  ALAM”; 
a.k.a.  “ABU  ALA”);  DOB  1  Jan  1967; 
FOB  M’Hamid,  Sidi  Bel  Abbas,  Algeria 
(individual)  [SDGT]. 

3.  DEGHDEGH,  Ahmed  (a.k.a.  “ABU 
ABDALLAH”:  a.k.a.  “AL  ILLAH,  Abd”); 
DOB  17  Jan  1967;  FOB  Anser,  Jijel, 
Algeria  (individual)  [SDGT]. 

4.  HAMMADOU,  Abid  (a.k.a.  ABOU 
ZEID,  Abdelhamid;  a.k.a.  ABU  ZEID, 
Abdelhamid;  a.k.a.  ADEL,  Youcef;  a.k.a. 
HAMADU,  Abid;  a.k.a.  “ABU 
ABDELLAH”):  DOB  12  Dec  1965;  FOB 


Touggourt,  Ouargla,  Algeria  (individual) 
[SDGT]. 

Dated:  July  17,  2008. 

Adam  J.  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Identification  of  Blocked  Entities 
Pursuant  to  Executive  Order  13460 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department’s 
Office  of  Foreign  Assets  Control 
(“OFAC”)  is  publishing  the  names  of 
two  entities  that  have  been  identified  as 
entities  in  which  Rami  Makhluf,  a 
person  whose  property  and  interests  in 
property  are  blocked  pursuant  to 
Executive  Order  13460  of  February  13, 
2008,  “Blocking  Property  of  Additional 
Persons  in  Connection  With  the 
National  Emergency  With  Respect  to 
Syria,”  owns,  directly  or  indirectly,  a  50 
percent  or  greater  interest.  Therefore,  all 
property  and  interests  in  property  of 
such  entities  are  blocked. 

DATES:  The  identification  by  the 
Secretary  of  the  Treasury  of  these  tvyo 
entities  is  effective  on  July  10,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Compliance 
Outreach  &  Implementation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220, 
tel.:  202/622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 
This  document  and  additional 
information  concerning  OFAC  are 
available  from  OF  AC’s  Web  site 
{http://www.treas.gov/ofac)  or  via 
facsimile  through  a  24-hour  fax-on- 
demand  service,  tel.;  202/622-0077. 

Background 

On  May  11,  2004,  the  President  issued 
Executive  Order  13338  pursuant  to, 
inter  alia,  the  International  Emergency 
Economic  Powers  Act,  50  U.S.C.  1701  et 
seq.,  the  National  Emergencies  Act,  50 
U.S.C.  1601  et  seq.,  the  Syria 
Accountability  and  Lebanese 
Sovereignty  Restoration  Act  of  2003, 
Public  Law  108-175,  and  section  301  of 
title  3,  United  States  Code.  In  Executive 
Order  13338,  the  President  declared  a 
national  emergency  to  address  the  threat 
posed  by  the  actions  of  the  Government 
of  Syria  in  supporting  terrorism. 


continuing  its  occupation  of  Lebanon, 
pursuing  weapons  of  mass  destruction 
and  missile  programs,  and  undermining 
the  United  States  and  international 
efforts  with  respect  to  the  stabilization 
and  reconstruction  of  Iraq. 

On  February  13,  2008,  the  President 
issued  Executive  Order  13460  (the 
“Order”)  pursuant  to,  inter  alia,  the 
International  Emergency  Economic 
Powers  Act,  50  U.S.C.  1701  et  seq.,  the 
National  Emergencies  Act,  50  U.S.C. 

1601  et  seq.,  and  section  301  of  title  3, 
United  States  Code.  In  the  Order,  the 
President  found  that  the  Government  of 
Syria  continues  to  engage  in  certain 
conduct  that  formed  the  basis  for  the 
national  emergency  declared  in 
Executive  Order  13338  of  May  11,  2004, 
including  but  not  limited  to 
undermining  efforts  with  respect  to  the 
stabilization  of  Iraq.  The  President 
further  found  that  the  conduct  of  certain 
members  of  the  Government  of  Syria 
and  other  persons  contributing  to  public 
corruption  related  to  Syria,  including  by 
misusing  Syrian  public  assets  or  by 
misusing  public  authority,  entrenches 
and  enriches  the  Government  of  Syria 
and  its  supporters  and  thereby  enables 
the  Government  of  Syria  to  continue  to 
engage  in  certain  conduct  that  formed 
the  basis  for  the  national  emergency 
declared  in  Executive  Order  13338. 

Section  1  of  the  Order  blocks,  with 
certain  exceptions,  all  property  and 
interests  in  property  of  the  following 
persons,  that  are  in  the  United  States, 
that  hereafter  come  within  the  United 
States,  or  that  are  or  hereafter  come 
within  the  possession  or  control  of 
United  States  persons:  Persons  who  are 
determined  by  the  Secretary  of  the 
Treasury,  in  consultation  with  the 
Secretary  of  State,  to  be  responsible  for, 
to  have  engaged  in,  to  have  facilitated, 
or  to  have  secured  improper  advantage 
as  a  result  of,  public  corruption  by 
senior  officials  within  the  Government 
of  Syria. 

On  July  10,  2008,  the  Secretary  of  the 
Treasury  identified  two  entities  in 
which  Rami  Makhluf,  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  Executive  Order  13460, 
owns,  directly  or  indirectly,  a  50 
percent  or  greater  interest.  Therefore,  all 
property  and  interests  in  property  of 
such  entities  are  blocked. 

The  list  of  blocked  entities  is  as 
follows: 

1.  RAMAK  (a.k.a.  RAMAK  DUTY 
FREE;  a.k.a.  RAMAK  DUTY  FREE  SHOP 
LTD;  a.k.a.  RAMAK  DUTY  FREE 
SHOPS— SYRIA:  a.k.a.  RAMAK  DUTY 
FREE  SHOPS  LTD.;  a.k.a.  RAMAK  FIRM 
FOR  FREE  TRADE  ZONES),  Free  Zone 
Area,  Jamarek,  P.O.  Box  932,  Damascus, 
Syria:  Al  Rawda  Street,  P.O.  Box  932, 
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Damascus,  Syria;  Abu  Ramana  Street, 
Rawda,  Damascus,  Syria;  Damascus 
Duty  Free,  Damascus  International 
Airport,  Damascus,  Syria;  Dara’a  Duty 
Free,  Naseeb  Border  Center,  Dara’a, 
Syria;  Aleppo  Duty  Free,  Aleppo 
International  Airport,  Aleppo,  Syria; 
Jdaideh  Duty  Free  Complex,  Jdaideh 
Yaboos,  Damascus,  Syria;  Bab  el  Hawa 
Border  Center,  Aleppo,  Syria;  Lattakia 
Port,  Lattakia,  Syria;  Tartous  Port, 
Tartous,  Syria;  E-mail  Address 
dam.d.free@net.sy  {Syna)-,  Web  site 
http://www.ramakdutyfree.net  (Syria) 
[SYRIA], 

2.  SYRIATEL  (a.k.a.  SYRIATEL 
MOBILE;  a.k.a.  SYRIATEL  MOBILE 
TELECOM;  a.k.a.  SYRIATEL  MOBILE 
TELECOM  SA),  Doctors  Syndicate 
Building,  A1  Jalaa  Street,  Abu 
Roumaneh  Area,  P.O.  Box  2900, 
Damascus,  Syria  [SYRIA]. 

Dated:  July  18,  2008. 

Adam  ).  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 
[FR  Doc.  E8-19152  Filed  8-18-08;  8:45  am] 
BILLING  CODE  4811-45-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Recordkeeping  and  Confirmation 
Requirements  for  Securities 
Transactions 

AGENCY:  Office  of  Thrift  Supervision 
(OTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507.  The  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  will  submit  the  proposed 
information  collection  requirement 
described  helow  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  hy  the  Paperwork 
Reduction  Act.  Today,  OTS  is  soliciting 
public  comments  on  its  proposal  to 
extend  this  information  collection. 
DATES:  Submit  written  comments  on  or 
before  October  20,  2008. 

ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
hy  OMB  approval  number,  to 
Information  Collection  Comments,  Chief 
Counsel’s  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552;  send  a  facsimile 
transmission  to  (202)  906-6518; 
or  send  an  e-mail  to 
infocollection .  commen  ts@ots.  treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
http://www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  and  NW.,  by 
appointment.  To  make  an  appointment, 
call  (202)  906-5922,  send  an  e-mail  to 
pubIic.info@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

can  request  additional  information 
about  this  proposed  information 
collection  from  Judi  McCormick,  (202) 
906-5636,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  OTS  may 

not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS’s  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 


d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of 
information  technology. 

We  will  summarize  the  comments 
that  we  receive  and  include  them  in  the 
OTS  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  In  this  notice,  OTS  is 
soliciting  comments  concerning  the 
following  information  collection. 

Title  of  Proposal:  Recordkeeping  and 
Confirmation  Requirements  for 
Securities  Transactions. 

OMB  Number:  1550-0109. 

Form  Numbers:  N/A. 

Regulation  requirement:  12  CFR  part 
551. 

Description:  The  regulation  found  at 
12  CFR  part  551  imposes  recordkeeping 
and  confirmation  requirements  for 
savings  associations  that  effect 
securities  transactions. 

The  recordkeeping  and  confirmation 
regulation  ensures  that  savings 
association  customers  receive  the  same 
protections  and  disclosures  provided  to 
brokerage  customers;  ensures  savings 
associations  effect  securities 
transactions  safely  and  soundly;  and 
provides  savings  associations  with 
formal  guidance  when  they  effect 
securities  transactions. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
829. 

Estimated  Number  of  Responses:  829. 

Estimated  Frequency  of  Response:  On 
occasion. 

Estimated  Total  Burden:  4,235  hours. 

Clearance  Officer:  Ira  L.  Mills,  (202) 
906-6531,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

Dated:  August  13,  2008. 

Deborah  Dakin, 

SeniorDeputy  Chief  Counsel,  Regulations  and 
Legislation  Division. 

[FR  Doc.  E8-19162  Filed  8-18-08;  8:45  am] 
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